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ABSTRACT

The objective of this paper 1s to attempt to determine
whether participants in the arbitration process are satisfied
with arbitration, as 1t 1Is practiced today, as a means for
resolving their disputes. A questionnaire was developed and
distributed to those parties who had arbitrated a case to
settlement over the last two and one-half years as recorded in
the offices of the Atlanta, GA office of the American Arbitration
Association.

Chapter One of the paper provides an introduction to
arbitration and summarizes some of the histarical events in the
field. Particular emphaslis 1s placed on the history of
construction arbitration in the United States.

Chapter Two discusses the American Arbitration Asscciation
and its importance in the field of commercial arbitration. This
chapter also discusses the wide range of services provided by the
American Arbitration Association.

In Chapter Three, definitions of some of the terminology used
in arbitration 1s presented to aid the reader in understanding
what has been written. In addition, =zome of the applications of
arbiltration, as they relate to the construction industry, have
been provided. The situations described are similar to those the
parties who are responding to the survey found themselves in and
which led to arbitration of their disputes.

The resnlts of the survey are presented in Chapters Four and

Five. Chapter Four 1introduces the survey, describes 1its

iv




development, and presents the results 1in the category of
Arbitrator Qualifications and Performance and the topic of
Administrative Procedures. Chapter Five presents the remaining
results covering the Cost of Arbitration and the reported
Advantages and Disadvantages of Arbitration.

Chapter Six presents the conclusions and recommendations
which were obtained and derived from the results of the survey.
Overall, the participants were fairly well satisfied with
arbitration. The comments they offered were 1ntended as
constructive critiques to supplement a working process.

Finally, in Chapter Seven, recommendations for further study

are presented. These were generated from questions which arose

as the data was gathered and analyzed for this paper.




CHAPTER ONE

THE ARBITRATION PROCESS

INTRODUCTION

Arbitration, as an alternative to litigation, has been used
extensively throughout history in many countries of the world.
The use of arbitration as a means of dispute resclution continues
to expand into new areas in today' business practices. Although
it would seem reasonable to assume that the continued use of
arbitration 1in itself would 1indicate that the ©process was
satisfactory, there bhas been very little information published
which specifically examines the parties’ satisfaction with
arbitration.

The purpose of this paper is to examine the question of user
satisfaction with the arbitration process. Although arbitration
is employed 1in such diverse situations as labor disputes,
insurance settlements, medical malpractice «claims, and divorce
proceedings, the paper’'s primary focus will center on commercial
disputes, especially those arising in the construction industry.

HISTORY OF ARBITRATION

In his opening address before the American Arbitration
Association on May 17, 1984, Governor Mario M. Cuomo of the State
of New York reported the remarks made by the Rabbi Israel

Mowshowitz (of his staff>, who had stated that '"Moses was the

first arbitrator. He undertook the first public sector

bargaining in history. He was patient,’' the Rabbil said, ' just

the way an arbiltrator should be. He granted all sorts of
1




adjournments. And he put up with the doubts of both sides, the
occasional skepticism of labor and the cynicism of management.

But Moses had the most wonderful way of prodding the parties to

settlement ... with arguments first ... then swarms of flies and
boils and bhail and frogs and locusts, These, '’ the Rabbi
concluded, ‘have been the envy of arbitrators ever since"”
{ Cuomod4] .

Whether one agrees with Moses as the selection for the first
arbitrator or not, there is 1little doubt that the arbitration
process 1s not a product of the twentieth century, even though 1t
was probably not called arbitration in Moses' day. Internatiocnal
arbitration has been utilized since the days of the city-states
of the ancient Greece. In the latter part of the Middle Ages,
the Pope often served as an arbitrator [(Americana87]. The
foundations, therefore, were well laid for the continuance ot
arbiltration as a form cof dispute resolution.

ARBITRATION HISTORY IN ENGLAND

Since many of the practices in the United States have their
origins in English customs, a brief review of the arbitration
history of England would seem to be appropriate. Among the
earliest recorded forms of arbitration were *he two kinds which
were taking place at the end of the sixteenth century. One form
was adjudication through the form of tribunals to which the
parties in a dispute had agreed. The second form was a referral
to arbitrators by the King's court. This occurred on those

occasions where the court decided that the matter was more




suitable for hearing by arbitrators. The former method was not
under the direct <control of the courts and, as such, was not
easily enforced. The latter method was enforceable througn
contempt of court proceedings [Steyn80].

At the Dbeginning of the eighteenth <century, the process of
arbitration was not favcred at the court. Any settlement which
was reached to "...exclude the jurisdiction of the King's courts
was volid as subversive of public policy” (Hill-Hollister46]. The
award, therefore, was questiconed as to error of law. Since the

courts <could not legally modify the award, they set these

agreements aside, thus requiring the parties to begin again to
settle theilr dispute, this time at the King's court. Steyn
reports that "Traces of judicial hostility to arbitration are

evident in judgments up to the end of the nineteenth zentury”
[ Steyn801.

The Civil Procedure Act of 1833 allowed the court to require
the presence of witnesses and order that documents be produced.
The Common Law Procedure Act of 1854 granted the courts the power
to stay legal proceedings where the parties had agreed that thelir
disputes should be referred to arbitration. The Arbitration Act
of 1889 allowed the arbitrator to present to the court, 1n the
form of a special case and 1f so directed by the court or a
judge, any question of law which arose during the proceedings for
the court’'s opinion.

A Commercial Court was created in 1895 to hear only

commercial cases. The supervision of arbitration constitutes a




large part of its workloaa. Thecough their becoming a part of th

m

arbitration process, Jjudges began to view arbitration in a more
favorable light. They did employ their supervisory powers under
the special case procedure rather extensively until the
Arbitration Act 1979 was passed and became effective on August 1
of that year.

Courts in England had remained entrenched in the ©belief that
"... legal certainty in commercial relationships is of paramount
importance” [Steyn801]. The requirement for arbitrators *to
routinely submit special cases to the judges ensured that strict
legality was enforced and that the concept of equ.ty in
arbitration was not the motivating factor in a settlement. The
strict legality concept alsc allowed several avenues of appeal,
similar to any other legal process. The Arbitration Act of 1979
abolished the special case procedure and instituted limited
rights of appeal. This was a compromise between those factions
who wanted arbitrations to be final and those who wished to see
strict legality maintained.

ARBITRATION HISTORY IN THE UNITED STATES

As in England, arbitraticon has been recorded as having been
used for a 1long period 1in the United States. The term
"arbitration” was 1initlially used to describe the process of two
parties bargaining with each other abcut the terms of employment,
a process better known today as collective bargaining [LaRue87].
The more commonly accepted meaning of the term arbitration today

is ”... a means of promptly, economically, and fairly settling




many of the disputes that arise in the daily course ot business.
It 1s a procedure by which ©parties vcluntarily refer their
disputes to an impartial third party, an arbitrator, for a final
decision based on the evidence and arguments to be presented in a
hearing before the arbitration tribunal” [ Domke65].

The New York Chamber of Commerce, founded in 1748,
established the settlement of disputes among its members as one
of its principal purposes. The 1f{ollowing resolution set up the
first commercial tribunal: "That the following gentlemen are
appointed a committee, until the first Tuesday in June next, for
adjusting any differences between parties agreeing to leave such
disputes to this Chamber, and that they do attend on every
Tuesday, or oftener, 1f business require, at such places as they
may agree upon, giving notice therepf to the President: James
Jauncey, Jacob Walton, Robert Murray. Samuel Ver Plank, Theopy
Rache, and Miles Sherbrook” [ Domke69S].

In addition to the commercial tribunal described above, there
are several other situatlons where arbitration of one form or
another was used in the early history of the United States. C(ne
such situation 1s the arbitration proceedings at the copper
mines 1in Connecticut which were recorded 1in the eighteenth
century. Another example may be seen in the board of industrial
arbitration which was established at Lyon, Massachusetts in 1870,
a location known for the manufacturing of shoes 1n the United
States. Arbitration was also used to settle conditions of

employment and industry’'s terms in 1871 between the Pennsylvania




coal industry’s Anthracite Board of Trade and the niners’
Workingmen's Benevolent Association. A final use of general
arbitration in the United States is observed in the coal fields
in Chio where there were arhbitration agreements in 1874 similar
to those in Pennsylvania [LaRue871.

Of particular interest for this paper, and similar +to the
cases Jjust described, arbitration in the ccnstruction industry
has also been in use for a long time. The American Arbitration
Association, in their review ot construction industry
arbitraticn, indicate that "Arbitration has been used to rescive
construction industry <claime in the United States since the
1380’ s [ AAA86). Builders had begun to realize, in the 1800's,
that the courts were both overcrowded and not very knowledgeable
atout the technicalities of construction projects and their
préblems [CE821. This 1led to their increasing desire to find
alternative ways to resolve their disputes.

In the United States, as was the case in England, the cour*s
were ... reluctant to lend their authority to the enfcrcement of
arbitration clauses to arbitrate future disputes” [ Domke63].
The early reasoning, again parallel to the reasons listed in the
King’'s <court of England, was that the court's Jjurisdiction was
circumvented by thne use of arbitration. The courts did not wish

to appear to be encouraging parties with a dispute to bypass the

legal remedies offered through the <courts to resolve the
dispute. This concept persisted for a long period 1n American
history and was a factor leading toc the passage of the

(o))
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United States Arbitration Act in 1928. In Rcbert Lawrence .
Devonshire' it was said: "For a considerable time prior +o the
passage of the Arbitration Act in 1925, the Congress had come %o
the conclusion that an effort should be made to legislate on the
subject of arbitration in such fashion as to remove the hostility
of the judiciary and make the Dbenefits of arbitration general.y
available to the business world" {Domke63].

The United States Arbitration Act in 1929 was patterned cn

the New York Arbitration Act of 1920 and similar acts adopted Ly

New Jersev and California. It provided for the enforcement orf
arbitration agreements, and awards resulting from arbtitration, In
federal court. The Act, however, was limited to those contracts

which involved maritime transactions or <onlracts involiving

nter

i
n

yod

tate or foreign commerce [ Domke68]. Each of the state laws
were challenged on their constitutionality through chargesg of
depriving parties of their rights without the due process ci law.
These challenges were unsuccesstul (Domke&851].

The passage cf the Arbitration Act led toc a greater use of

-
<D a

d

m

Arbitration as a means to recolve disputes. It also 1

movement for uniform laws o©on commercial arbitration in each ct

the states. The Commiscsioners on Uniform State Lawe 4dratfted the
Jniform Arbiftration Act, as amended August 24, 1999, to prcmcte
the use of arbitration for the <2ttlement of disputes. The

essential aspects of modern arbitration statutes were repcrted to

271 F2d 402 (CA 2nd, 1959>, cert granted 362 US 209, 4 L
18, 808 Ct 682, dismissed pursuant to stipulation, 264 US
L Eda2d 37, 81 & Ct 27 (1960).
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be: [Domke695]

1. the irrevocability of any agreement to submit future
disputes to arbitration;

2. the power of a party, pursuant to a court directive, to
compel a recalcitrant party to proceed to arbitration;

3. the provision that any court action instituted in
violation of an arbitration agreemeat may ULe stayed wuntil
arbitration in the agreed manner has taken place;

4. the authority of the court to appoint arbitrators and
f11l vacancies when the parties do not make the designation, or
when the arbitrators withdraw or become unable to serve during
the arbitration;

5. the restrictions on the court's freedom to review the
findings of fact by the arbitrator and his application of the
law,;

6. the specification of the grounds on which awards may be
attacked for procedural defects and of time limits for such
challenges.

Until 1966, the majority of construction industry arbitration
cases under the American Institute of Architects’ (AIA) were
arbitrated either :nformally., or they were arbitrated under the
administration of the American Arbitration Assoclation’s
Commercial Arbitration Rules. The informal process usually

consisted of each party selecting one arbitrator and the two

arbitrators selecting a third, neutral arbitrator. Still
striving to create a more uniform, nationwide system of
8




arbitration, a Jjoint committee of engineers and architects
studied the existing arbitration process in the construction

industrvy. A= a r

g

=ult of thi= =tudy., the Construction landustry
Arbitration Rules were adopted, to be administered by the
American Arbitration Assoclation [ AAA8BS]. (A copy of the current
Rules is included as Appendix A.) In the first year of the
Construction Industry Arbitration Rules, 460 construction
arbitrations were administered by the American Arbitration
Association. The caseload grew to over 2,800 cases by 198) and
has continued to grow ever since (CE821.

A copy of the United States Arbitration Act, as amended
September 3, 1654, and with Chapter 2 (added July 31, 1970), is
included as Appendix B.

A listing of the states’ modern arbitration statutes is

included as Appendix C.




CHAPTER TWO
THE AMERICAN ARBITRATION ASSOCIATION

INTRODUCTION

The American Arbitration Association <(AAA) 1s a private,
nonprofit organization founded in 1926 through a merger of the
Arbitration Society of America and the Arbitration Foundation.
It was organized under the New York Membership Corporation Law
and dedicated to "... fostering the study of arbiltration,
perfecting the techniques of this method of dispute settlement,
and administering arbitration proceedings' [ Domke65].

THE AMERICAN ARBITRATION ASSOCIATIOCN

The services of the AAA have been referred to over the years
by many parties who have cited the rules of the AAA in agreements
to arbiltrate. In the entertainment field, the Motion Picture
Arbitration System, established in 1949 under an antitrust decree
between the major motion picture corporations and the film
distributors, was administered by the AAA. Standard form
contracts 1in the textile industry refer to the General
Arbitration Council of the Textile Industry which became a
division of the AAA 1in 1964 with amended rules in effect May 1,
1964, The trading rules of various trade assoclations, such as
the National Institute of QOilseed Products, tbhe American Seed
Trade Association, the Imported Hardwood Plywood Association in
San Francisco, and the National Association of Small Business
Investment Companies in Washington, D.C. have referred to AAA

procedures [ Domke68].




In many other fields of industry and commerce, the standard
contract forms used by these partiles refer to such rules as the
Construction Industry Arbitration Rules which have been endorsed
by the American Institute of Architects, the Associated General
Contractors, the American Consulting Engineers Council (formerly
the Consulting Engineer's Council), the Associated Specialty
Contractors, Inc. (formerly the Council of Mechanical Specialty
Contracting Industries), the American Society of Civil Engineers,
the Construction Specifications Institute, and the National
Society of Professional Engineers, to name but a few [ Domke68],
{ CE82].

Since its inception, the AAA has grown to the point that it
now has 33 regional offices (located as shown 1In Appendix D) to
handle the increased workload, now over 50,000 cases per year and
involving billions of dollars. The Association headjuarters is in
New York.

There were 4,379 construction disputes filed for arbitration
under the Construction Industry Arbitration Rules from July 1986
through June 1987, with the claims totaling $751,787,007 which 1is
more than a proportionate share of the total dollars from all
disputes. The <claims ranged 1in size from less than $10,000
(1,400 of the claims) to over $1,000,000 (105 claims> [ AAA87].

Historically, large, complicated dispu*tes make up about
fifteen percent of the caseload of the AAA. These disputes
usually 1involve large sums of money, many claims and

counterclaims, and often 1issues 0f great technical complexity.

11




Based on this historical workload, the Construction Industry
Arbitration Rules now contain special provisions for expediting
these types of cases (see Appendix A).

ADMINISTRATIVE DUTIES OF THE AAA

The AAA maintains a National Panel of Arbitrators, persons
whose qualifications 1in their respective fields allow them to
hear and settle disputes administered under the Construction
Industry Arbitration Rules. Before being placed on the panel, a
potential arbitrator 1s asked by the AAA to answer a
questionnaire which asks detailed questions about current duties,
types and sizes of projects, size of firm, professional licenses
and registration, prior arbitration experience and training, and
requests any other information relating to experience which would
aid 1in evaluating the person’'s qualifications to serve as an
;rbitrator. Local advisory councils assist the AAA offices in
recruiting and evaluating arbitrators. If the person 1s
determined o meet the minimum standards set by the AAA, that
person is added to the panel. The AAA's construction panel now
has more tban 32,000 arbitrators with backgrounds from all areas
of the construction 1industry, including attorneys with a
construction practice. It is the policy of <the AAA to annually
update the qualifications of the arbitrators [AAA87]. The AAA
also conducts twenty-five to thirty arbitrator training workshops
annually for both beginning and advanced arbitrators.

Vhen a demand for arbitration (intention to arbitrate under

provisions of a contract or by mutual consent) 1is filed with the

12
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AAA, they will notify the other party invoived of such a filing.

For a dispute administered by the AAA, a 1list of possible
arbitrators is provided by the AAA to the parties, along with a
brief ©background description and the qualifications of each
person listed. The parties strike from the 1list any potential
arbitrators they do not wish to consider. They are then asked to
rank the remaining persons on the 1list in their order of
preference. The AAA will consolidate the parties' lists, select
the arbitrator acceptable to each party, and make the proper
notifications. In larger cases, 1if there were no candidates
acceptable to all parties, a second list of potential arbitrators
is prepared and the process is repeated one more time. 1f a
mutually acceptable selection can not be made, after either one
or two 1lists have been examined, the AAA will appoint the
arbitrator. ’

While there are no hard and fast rules on the number of
arbitrators required to hear a case, the usual practice 1is to
let the size of the case determine the number of arbitrators,
unless the parties' contract provisions specify otherwise. It is
not unusual for there to be only one arbitrator when the amount
of the <c¢laim 1s under $100,000. The parties to the dispute,
however, may specify that more than one arbitrator be selected.
In this case, there would normally be three arbitrators to hear
the case.

Upon notification by the AAA of having been selected, the

potential arbitrator will file a disclosure statement indicating

13
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any previous dealings with either party which might influence
impartiality. Any disclosure revealed by the arbitrator will be
transmitted to each party by the AAA. The parties may then
decide to proceed with the arbitration or either party may
challenge the arbitrator based on the disclosure. If the parties
disagree on the continued service of the arbitrator, the AAA will
rule on the matter. The test used to determine whether an
arbitrator should be removed 1is whether he has a "substantial,
continuling, recent, or direct” interest in the case which could
affect its outcome. Potential arbitrators are sometimes remcved
without any real interect in the case but perhaps because of an
appearance of an interest.

From a practical standpoint, ©because there are 32,000
arbitrators on the construction panel, there 1s usually no
problem seating an arbitrator without an interest in the case
being heard.

The Construction Industry Arbitration Rules establish two
mechanisms for the exchange of information prior to an
arbitration hearing: (1> a conference with an experienced
administrator from the AAA which will arrange the scheduled
exchange of information, will establish the wuncontested facts of
the dispute, and will +try to schedule mediation to resolve
collateral issues; and (2> a preliminary hearing with the
arbitrator to produce relevant documents, exchange other
pertinent information, schedule additional hearings, and identify

those witnesses to be called. The AAA will attempt to arrange

14




either a conference or a hearing when convenient for all parties,
if the parties wish to avail themselves of this opportunity.

In addition to maintaining a panel of arbitrators to hear
cases, the AAA is also called upon nccasion to resolve the issue
of the 1location of the arbitration. If two parties to a dispute
are not located in the same geographical area, they are often at
odds over where to hold the arbitration hearing(s). The travel
expenses for the parties, their witnesses, and their legal
representation, if any, usually cause each party to want to hold
the hearing at its home location. The best option, of course, is
for the parties to discuss any proposed locations and decide
among themselves where to have the hearings. If they can not
decide, however, the Construction Industry Arbitration Rules
provide that the AAA shall have the authority to determine the
location for the hearing. This decision shall also be final and
binding.

One of the important functions of the AAA 1s to provide a
communications link between the parties in a dispute. In their
administrative oversight capacity, the AAA will ensure that
timely notifications are provided +to each party regarding such
items as dates and locations for hearings, notices of a need for
postponement by either party, any additional requirements of the
arbitrator, or any other matter which may arise. The AAA will
also transmit to each party the decision of the arbitrator after
the hearing(s> have been held. Due to its impartiality, the AAA

ensures that each party in a dispute receives the same

15
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information and receives it on time.

Maintaining files of both ongoing and completed cases is
another one of the important administrative functions of the AAA.
The retention of completed files is necessary in case of appeals
0of the award. The Construction Industry Arbitration Rules allow
for the release of certified coples of any documents in the AAA's
files to the parties toc the arbitration for use in judicial
proceedings.

There are additional functions of the AAA which will not be
addressed specifically 1in the remainder of this paper but are
provided here for the information of the reader.

The AAA also administers fact-finding, conciliation, and
mediation proceedings either in conjunction with arbitration or
as separate services, each with its own established fee schedule.

The AAA has numerous publications which summarize labor
arbitration awards, report on recent arbitration court cases, and
provide authoritative articles on arbitration. In addition, they

produce books, pamphlets, and films for educational use [ AAA88].

16




CHAPTER THREE

ARBITRATION AND CONSTRUCTION

INTRODUCTION

This chapter has +two purposes. The first of these 1is to
acquaint the reader, who may not be familiar with the process of
arbitration, with some of the terminology wused throughout this
paper. The second purpose is to present some general scenarios
in the construction industry where arbitration has been used in
the past and, perhaps, will be used again 1in the future. The
situations described are derived from the files of the AAA,
although no names of actual participants will be used 1n order to
protect their right to privacy.

TERMINQOLOGY USED IN ARBITRATION

Vhen two or more parties have a disagreement, one of the
first things they have to do 1is determine 1if their differences
are subject to se*tlement by arbitration. Some of the factors

which help determine +the arbitrability of the 1issue include

whether the parties have a contract; whether the contract, 1if
they do bave ome, requires them to arbitrate +this type of
dispute; and whether any other settlement or grievance procedures
specified by the contract have been exhausted.

The party who initiates the arbitration process 1s called the
claimant. The claimant gives notice to the other party, the
respondent, of his intention to arbitrate the dispute under the
arbitration clause 1in their contract. As previously mentioned,

this notice of intentions is known as a demand for arbitration.

17




The demand for arbitration 15 a written document <(a standard
form available from the AAA may be used’) which contains the
following minimum information: (1> the nature of the dispute;
(2> the names and addresses of the parties 1involved;.- (3> the
contract clause which provides for arbitration to settle disputes
or an agreement to arbitrate; and (4> the relief or remedy being
sought by the claimant.

In his answer to the demand for arbitration, the respondent

may make a counterclaim. This is an opposing claim and has the

effect of putting the claimant on notice that the respondent has
another side of the issue to present. The counterclaim, if any,
should provide all of the information required in a demand for
arbitration as listed above.

Once the arbitration action is initiated, an arbitrator will
"be selected, either under the terms and conditions of the
contract between the parties or as describted in Chapter Two. The
arbitrator, an 1impartial individual selected to hear the case,
will listen to the witnesses, see the evidence, and deliver a
final and binding decision as the determination of the dispute.

The arbitrator's authority is derived from law, as discussed in

Chapter One, and from the will of the parties as evidenced by
their contract. If the parties have a separate arbitration
agreement, the arbitrator should examine this document for the
extent and limitations of his authority.

If a preliminary hearing or conference, as discussed in

Chapter Two, 1is desired by the parties, it will be scheduled by

18




the arbitrator prior to the actual arbitration hearing. In
addition to items previously mentioned, the arbitrator may wish
to establish procedural rules as to evidence at a preliminary
hearing. The topic of discovery is usually thought of when rules
of evidence are discussed. Discovery 1is "A legal procedure
invoked before a trial to inform both parties of the facts in a
dispute in order to narrow the issues and save time and expense
[Seide70]. While the actual use of discovery <an not be mandated
under the Construction Industry Arbitration Rules, the same
principles are often invoked by the arbitrator at a preliminary
hearing. The arbitrator will attempt to have the parties discuss
all of the issues and occasionally, these frank discussions allow
the parties to settle their dispute.

The hearing 1is the oral presentation of the case in the
arbitration proceedings. In order to be a valid hearimg, the
party whose rights are affected must be notified of the hearing,
the arbitrator(s) must be present, and the parties are entitled
to present their evidence and to cross examine witnesses who
appear at the hearing. With a written agreement, the parties may
walve an oral hearing. In this case, they would simply submit
all of their documentary evidence to the arbitrator for his
decision. If the pairties disagree on the procedure, the AAA
shall specify the procedure to be followed.

After the hearing, the arbitrator issues the award, his final
and binding decision. The award is a written document and must

be signed by the arbitrator or by a majority of arbitrators if
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there are more than one. The arbitrator, in the award, may grant
" ...any remedy or relief that is just, equitatle, and within the
terms of the agreement of the parties” [CIAR88]. The
Construction Industry Arbitration Rules dc not require that the
arbitrator write findings of fact, or in other words, state his
reasons for his decision. The award 1s to be made within thirty
days from the closing cf the hearing, unless otherwise specified
by law or agreed upon by the parties.

The fact that an award 1is final and binding allows little

room for challenge. The parties have agreed to accept the
arbitrator's decision prior to the hearing. There are very few
groands on which +to <challenge the decision. Two examples of

Successful challenges include showing that the arbitrator failed

to disclose a '"substantial interest” in the case which affected

his {mpartiality or producing evidence of fraud in the decision.
Although the award may distribute the costs ©0f the

arbitration, attorney's fees are not usually included as costs.

Each party normally pays their own attorney unless some oOther
provision has been made in theilr contract.

AREITRATION IN CONSTRUCTION

In the remaining part of this chapter, several situations
will be described, 1in gemneral terms, detailing disputes where
arbitration has been enmployed as the means of resolving the
dispute. These situations are intended +to be representative of
the types of disputes which are found 1in the construction

industry and do not describe specifiic cases from the files of the

20




—

— v ——
American Arbitration Association.
Case 1. The first type of case deals with work that is
performed under a change order to the original contract. Since
there 1is no such thing as a "perfect design’”, as a construction

Job progresses, changes to the original design will often have to
be made. These changes will normally clarify the origiral
design, add something which was omitted from the original plans,
or delete a part of the original project. Once the necessity for

a change arises, the plans are revised and the contractor submits

a cost estimate to the owner. This cost estimate may be the
cause of a dispute. This is especilally true if the contract is a
unit price <type contract. The contractor may claim.that the

price for the change needs to be higher than the price in the
original contract.

Since the owner is not always a construction expert, he may
not know what 1s required of the contractor in order for the
change to be performed. Work that was already performed may have
to be removed. It could be that the new material for the change
is not readily available or, if the change requires additional
material of a type already ordered, it may have gone up 1in price
since the beginning of the project. The end result 1is a cost
estimate which sometimes seems excessively high to the owner. If
the owner and the contractor can not negotiate a final cost of
the change order, arbitration could be used to settle tne

dispute.
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Case I1. Another area in which a dispute may arise is in the
interpretation of contract documents. When the architect or
engineer (A/E) prepares the specifications, they set the standard
of performance for the contractor. Since these specifications
make up a portion of the bidding documents, the contractor has
prepared his bid based on his reading and interpretation of the
specifications. Specifications have been prepared which demand a
level of performance which exceeds the normal industry standards
and, occasionally, which exceed the state-of-the-art capability
of contractors to perform. A prudent contractor will question
this type of specification during his bid preparation and adjust
his bid accordingly.

The conflicts arise when the contractor did not question the
specifications and is then held to the level of performance
demanded by the specifications. At this point in time, when the
contractor states that the performance demanded can not be met,
for whatever reason, the dispute arises. The owner's position is
that the contractor had an opportunity to read the specifications
and his bid should have been based un the specifications. As may
be imagined, this 1is not an easy issue to settle, especially when
technological capabilities are alsc an issue. Accordingly,

arbitration may be used to resolve this dispute.

Case I1I1. There 1s no doubt that delays in construction are
expensive. The only questions that are often debated are: 'VWho

caused the delay?”, and "What was the actual cost of the delay?”
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Sometimes the cause of the delay is clearly attributable to
elther the owner or to the contractor. More often, however, it
is a case of one party asking the other party to do something
without realizing +that there will be a delay 1in achieving the
change. 1f, for example, the contractor asks that a design
change be made to allow for a different type of construction, the
A/E may have to re-examine the plans prior to appraving or
disapproving the requested change. This could take several days
if the change is exteasive. If the contractor can not perform
any additional work until a decision is reached, he may want to
claim damages for delay.

Some owners request changes to be made during construction.
Again, the contractor may be delayed while he locates the
required material and arranges for 1its delivery to the
construction site. Who should pay for the cost of this type of
delay?

The questions posed above have no easy answer and aoften lead
to each party pointing fingers at the other. An arbitrator may

be called to resolve this type of dispute.

Cage 1V, There are some sets of plans and specifications
prepared which tell the contractor not only what 1is to be done,
in terms of a finished product, but which also tell him how to
perform the work. If the directions are sufficiently explicit,
there may not be a problem. I1f, however, something has been

omitted from the specifications, and the finished product does
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not perform as 1intended by the owner and the drafter of the
specifications, who is at fault?

All the owner knows at this point is that he has paid for a
rinished product that deoes not work. He is loockiag tc heth the
A/E and the contractor to fix it at no additional cost to him.
The contractor knows that he constructed the item in question
"exactly” as the specifications directed. The A/E only knows
that this 1is the same set of specifications that he used on his
last job where the finished product worked as it was intended to
work.

The issue 1s very confused at this point and tempers tend to
flair, complicating the move toward settling the problem. This
type of problem may be settled by arbitration since the issues
tend to be highly technical in nature. An arbitrator who i<
experienced with the type of construction being performed may be

called to hear the case.

Case V. What is covered by the warranty the contractor was
required to give the owner on this project? This question often
caomes into play when the project was not used in the manner
envisioned by the A/E or the contractor.

As an example, suppose that a contractor built a new doctor’'s
office in accordance with the A/E's design. As part of the
landscaping, a four inch <(4") thick sidewalk was placed leading
to the front entrance of the office. When the 1local moving

company delivered all of the doctor’s furniture, they drove their

24




—

truck over the sidewalk and parked it in front of the door. In
doing this, the sidewalk was broken.

The doctor, wunderstandably, 1is upset and wants his sidewalk
replaced by either the contractor under the warranty clause or by
the moving company. The moving company states that was the only
way to get the reception room furniture where it belonged. The
contractor declares that anyone should know that a four inch
thick sidewalk will not support the weight of a furniture
delivery truck and that it would not be covered under the
warranty clause of the contract.

Once again, there is a dispute between parties which could be
resolved through arbitration {f simple negotiation did not

produce a solution.

Case VI, The final case to be described 1in this,chapter
deals with substitution of "equal” material for that specified in
the contract documents. There are some types of specifications,
most notably those prepared by government institutions, which can
not specify a particular name brand of equipment or material.
Instead, the plans and specificatlons list the necessary features
to ensure a functional product. A few products may be mentioned
by name which do meet the requirements with the contract stating
that one of these products or an "approved equal” shall be used.
In most cases, either the A/E or the contract administrator will
be the approving authority.

The intent of this type of specification 1s to allow the
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contracter to  provide tithe product specified at the lowest
possible cost, consistent with the quality and the features
specified. The question often arises as to the true "equality”
of a proposed substitute. The contractor may propose a brand
that 1s relatively new because the distributor is willing to
offer a lower price in an attempt to enter the market. If the
specifications require a history of satisfactory performance, how
will this be proven when the product 1is new? The other side of
the issue is that there is no record of poor performance.

If a product, say a pump, is equal in all ways to a type of
pump specified except for the type of metal of which the casing
is made, 1s 1t still considered an '"equal" product 1f the
manufacturer provides the necessary guarantee?

Since this type of problem also deals almost exclusively with
technical issues, 1t 1s a problem that 1s suitable for settlement

through arbitration.

The Dbrief description of several possible cases 1is not
intended to be all 1nclusive. The list of all of the types of
cases which have been settled by arbiltration is far too long to
include here. The cases listed are intended, therefore, to be
representative of the problems which might be encountered 1in the

course of a construction project.
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CHAPTER FUUR

SURVEY OF PARTICIPANTS - PART ONE

INTRODUCTION

This chapter and the next will attempt to assess whether
parties who have used arbitration to settle their dispute have
been satisfied with the process. A questionnaire was distributed
to those persons who had arbitrated their dispute through to a
settlement, identified +through the records of the AAA, over a
time span of the last two and one half years. The questionnaire
has been included as Appendix E. The next two chapters present
the results of the survey of participants in the arbitration
process.

SURVEY DESCRIPTION

The questionnaire used for the survey was developed through
input from many sources. These sources i1included the AAA, a
similar survey <(of lawyers) performed by the American Bar
Association (ABA)>, the faculty of the Georgia Institute of
Technology, and the many references listed in the bibliography.

It was believed the questions could be readily answered in

about ten minutes by the person reviewing 1it, if there were not a

lot of comments to be made. This was done 1in an attempt to
maximize the number of questionnaires returned. Space was made
available on the questionnalire, however, for those persons

wishing to make comments and many of the questionnaires which
were returned did contain valuable comments.

A total of fifty-eight questionnaires were distributed and
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twenty were returned. This response rate of thirty-four percent

was approximately what was expacted, due to the structuring of
the questionnaire. VWithin this chapter, the response percentages

are solely a function of the +twenty questionnaires which were
returned. The conclusions and recommendations in Chapter Six
will include a brief statistical analysis to relate the
confidence in these percentages, obtained from a small sample, to
those which might be expected from a larger sample.
The analysis of the responses may be broken into several
broad categories as follows:
I. Arbitrator qualifications and pe: formance.
17. Administrative procedures.
I1I. Cost of arbitration.
IV. Advantages and disadvantages of arbitration.
Categories I and 1II will be evaluated in this chapter and
categories IIl and IV will be discussed in Chapter Five.

SURVEY RESPONSE:

ARBITRATOR QUALIFICATIONS AND PERFORMANCE

As described in detail in Chapter 2, the AAA maintains a
listing of all potential arbitrators who have submitted detailed
biographical information and have met the qualification criteria
of the AAA for placement on their national panel of arbitrators.
A summary of this information is made available to the parties in
a dispute when they are 1in the process of selecting an
arbitrator. The questionnaire asked the parties whether they

were satisfied with the method by which the AAA described the
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qualifications of the arbitrators. As may be observed in Figure
4.1, eighty-five percent of the persons responding to this
question indicated that they were satisfied.

Of +those who did not feel that the description of
qualifications was satisfactory, only two offered comments. One
stated that the qualifications were +too vague anrd the other
state?! that he did not receive a description of the arbitrator’'s
qualifications. Since the 1level of detail provided 1in a
description of this type will not satisfy everyone, and since
only one person felt that the description needed to be changed,

i1t would seem that the descriptions provided are adequate.

Figure 4.1 - Description of Arbitrator’s Qualifications
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As for the latter comment, it would appear that there was
either an accidental oversight, or perhaps someone else involved
with the case received the qualification description and simply
did not pass it along. In any event, it is the practice of the
AAA to provide the descriptions to the parties.

In addition to asking about the description of
qualifications, the persons responding <to the survey were asked
to evaluate the arbitrator’'s qualifications based on first, their
observation and perception of the arbitrator during the
proceedings and secondly, a numerical scale ranging from very
poor (a value of 1) to excellent (a value of 5). The responses
to this question are shown in Figure 4.2 with the average value
being 3.95. This seems to indicate that the qualifications of
the arbitrators are generally perceived as good.

Two questions dealt with the 1issue of the arbitrator's
performance. The first question asked whether it was felt that
the arbitrator unjustly rendered a compromise decision. From
Figure 4.3, it may be seen that fifty-six percent of those
responding did feel that the arbitrator's decision was a
compromise. There were very few comments, however, as to why the
parties felt that there was a compromise decision. The comments
received indicated that the person responding had felt that the
evidence was in their favor but that was not reflected in the
award. One issue not addressed by this paper is the magnitude of
the claims or counterclaims. No attempt has been made to

correlate how the dollar amounts claimed with actual damages.
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Vhat is very evident from the comments is that the rarties
would like to know how the arbitrator arrived at the dollar value
or the "final number"” of the award. This topic 1s closely
linked with the question which asks whether findings of fact
should be required and will be examined in more detail later in
this paper.

The second measure of the arbitrator's performance |is
displayed 1in Table 4.1 where the persons answering the
questionnaire were asked to evaluate the 'fairness'" of the
decision on a scale of 1 (very poor) to 5 (excellent)>. The
average response to this question was 3.3 ( a value of 3 was
fair). It must be recognized that each party’s perception of
fair will be biased by their experiences, but that fact also

holds for other aspects of the survey.

Table 4.1 - Fairness of Decision
Value Number Responding

5 3

4 8

3 3

2 4

1 2

Although the majority (55%> of the people rated the f=irness
of the decision as either excellent (5) or good 4), there was a
wide spread in the responses to this question.

ADMINISTRATIVE PROCEDURES

After the decision has been made to arbitrate a dispute, one
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of the first administrative matters to be determined 1is whether
to hold a preliminary hearing. It was surprising to note that
only five (25%) of the persons responding to *he survey indicated
that they had participated in a preliminary hearing. All five,
however, indicated that the preliminary hearing was helpful.

Although the questionnaire was only distributed to those
parties who arbitrated their case to a settlement, 1t was noted
during the review of the records of the AAA that the majority of
the cases which were settled prior to the formal arbitration
hearing had held a preliminary hearing. No statistics were
obtained on these cases since the participants were not to be
surveyed.

The above statement coincides with the comment made by one
of the parties who had participated in a preliminary hearing. He
stated that the "... preliminary hearing offers the prospect of
reconcilling the matter before arbitration.’” This is consistent
with the observation concerning the cases which were settled
prior to the formal hearing.

Other comments noted in favor of preliminary hearings
included it would enable parties to prevare better, t would lay
down ground rules, and it would speed up the actual hearing.

While not many of those responding to the survey had
participated in a preliminary hearing, those who had were
unanimous in their support of the practice. It would appear that
the use of a preliminary hearing should be encouraged of parties

to a dispute.
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The questionnaire contained several questions regarding the
issue of time schedules far resclving the dispute. The first of
these was whether there should be a time schedule imposed an the
arbitration procedures. Eighty-five percent of those responding
to the survey felt that there should be specific time schedules.
The next question, which asked if the proceedings should be
continuous (held over consecutive days), received unanimous
support, although thirty-five percent of those answering
affirmatively qualified their answer by stating that presentation
time should not be 1limited in order to meet such a continuous
schedule. As the Construction Industry Arbitration Rules now

stand, each party in the dispute may take as long as they wish to

present thelr case, although the arbitrators do frequently
allocate a set number of days to each side. This issue will be
discussed further in the chapter on recommendations. A summary

of the answers to these questions 1s shown in Table 4.2 below.

Table 4.2 - Questions on Timing

Question Yes No

Should specific time schedules
be imposed on proceedings? 85% 15%

Should proceedings be continuous? 100%

Should presentation time be
limited to meet schedule? 65% 35%

For the next series of questions regarding the speed of the
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proceedings, the persons responding to the survey were asked to
evaluate the following aspects of the case on a scale of 1 (very
poor?> to 5 (excellent):

Time in which the case was first scheduled for a hearing;

The speed of the actual hearing; and

The speed of the arbitrator’'s decision.
The responses to these questions are presented in Figures 4.4
through 4.6. In terms of average ratings, the speed of the
actual hearing received the highest average (3.85) followed by
the speed of the arbitrator's decision ¢3.75). The time in which

the case was first scheduled for hearing received an average

Very Poor (5.0%) Excellent (5.0%)

Fair (20.0%)

Figure 4.4 - Time First Scheduled for Hearing
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rating of 3.6.

The only comment received for these questions was that there
was “Too much lawyering on both sides”. This comment was
directed at the question regarding the speed o0f the actual
hearing.

The persons answering the questionnaire were also asked how
long it took from the filing for arbitration until the final
award. The median range of time was 61 to 120 days (42%) with
the durations organized into intervals of sixty days.

The last three questions to be addressed in this section were
thought to be perhaps the most controversial when the
questionnaire was developed. As 1t turned out, only one of the
three was as controversial as expected.

The first of these three gquestions deals with the topic of
discovery. The question asked whether discovery*® should be
required prior to the arbitration hearing. The responses were

evenly split. From the fifty percent that were 1in favor of

requiring discovery only one reason, "This seems like 1t could
save money”, was offered. Similarly, only cne of the dissenters
offered a comment that discovery ... should be allowed if
requested by one party”. This party was not in favor of

requiring discovery, however.

Since the responses were exactly split on this issue, it
would appear that the rules should not be changed at this time.
This does suggest, however, that the use of a preliminary hearing

to provide for the exchange of information prior to the actual
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hearing could be of some benefit.

The second question asked whether the Construction Industry
Arbitration Rules should permit the arbitrators to award
attorney’'s fees. A majority of the persons responding to this
question were 1in favor of the issue as may be seen in Figure 4.7.
The only comment for awarding of attorney’'s fees was that it
might make the process more efficient. Conversely, the only

comment against awarding the fees was that the ability to

recover attorney's fees could encourage more claims, some of
which might not be valid. There is no one solution to this
problem which will satisfy everyone. To prove a case was not

Figure 4.7 - Arbitrators Awarding Attorney's Fees
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valid, or frivolous, would require its own hearing, resulting in
additional time and money expended.

The last question dealt with the aspect of the arbitrator
writing findings of fact when the decision was issued. Far from
being controversial, the response was highly 1in favor of such a
practice. Figure 4.8 shows the responses to this question.

This question 1is related +to the question asking the parties

whether they thought the arbitrator’'s decision was a compromise

as previously discussed. Three of the returned surveys had

comments written on the topic of findings of fact. It was

interesting to note that two of the three also indicated that

Arbitratar should not write findings (iu.o%X)

Ambitrator should write findings (89.5%)

Figure 4.8 - VWriting Findings of Fact

A 39




~—rwy

they would not use arbitration again, with the lack of findings
of fact being a primary reason. Each of the comments implied
that the absence of findings of fact made 1t impossible to
understand the decision of the arbitrator.

There are several arguments to be made both for and against
requiring an arbitrator to write findings of fact. The primary
argument in favor of this position is to enable the parties to
understand how the arbitrator arrived at his decision. By
reading the findings, one party would be able to see 1f the
arbitrator at least considered their position. They would still
not know to what degree the arbitrator weighed their position
against that of the other party.

On the opposite side of the argument, there is a concern that
written findings of fact would slow the arbitrator's decision and
would broaden the appeal process, not to mention that there might
be far fewer qualified people who would be willing to serve as
arbitrators 1f they had to write findings of fact. Since an
arbitrator does not have to be a lawyer, his decision 1is made
based on bringing an equitable resolution to a dispute and is not
based on the most stringent interpretation of the law. If the
arbitrator were to write his findings, which may have aoverloocked
a legal technicality, there might be a tendency for a lawyer to
try to appeal the decision. Since sixty-five percent of the
persons responding to the survey indicated that the Construction
Industry Arbitration Rules should provide that the decision of

the arbitrators is binding and final, it would seem that they do
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not want to open greater avenues of appeal .[n the arbitration
process. Additionally, sixty-one percent of those responding to
the survey specifically indicated that they do not want a broader
scope of appeal.

There seems to be an impasse over this 1issue. On the one
band, the parties want to see findings of fact 1in the
arbitrator's decision while one the other hand, they do not want

a greater appeal process to result.
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CHAPTER FIVE

SURVEY OF PARTICIPANTS - PART TWO

INTRODUCTION

This chapter will continue the presentation of “the results of
the survey. Various questions concerning the cost of arbitration
will be examined. In addition, the advantages and disadvantages,
as provided by those persons returning the questionnaire, will be
presented.

SURVEY RESPONSE

COST OF ARBITRATION

The parties were asked if the AAA's fee structure influenced
their decision to arbitrate their case, as opposed to pursuing

some other form of dispute resolution, with answers requested in

one of three categories: (1> Yes - affirmatively, (2) Yes-—
negatively, or (3> No. The responses to this question are
graphed in Figure 5.1. It would appear from the responses shown

that the fee structure either has no effect or it has a positive
erfect on the parties' decision to use arbitration as the means
to settle their dispute.

The questionnaire also asked those persons responding to
evaluate the arbitration process as an economic means of
resolving their dispute. Figure 5.2 presents the responses to

this question, with the average response being 3.45 <(a value of

1l was very poor and a value of 5 was excellent>. The question
did not attempt to define the term 'economic,” but left the
interpretation to the person answering the question. It was
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assumed that one of the major factors in the replies would have
been the relationship between the award requested and the actual
award.

Figure 5.3 graphs the ratioc of the actual award to the
amount of the award requested. One of the values reported in the
questionnaires has been omitted from the data graphed sc as not
to skew the data. One contract had a reported value of $18
million with an award requested of $6.9 million. Since this was
approximately three times higher than any other contract
reported, and since there was no value reported for the amount of

the actual award, this contract was omitted.
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The average ratio of actual award to award requested was
0.786 which says that 78.6 cents was awarded for every dollar
claimed.

Additional information is provided in Figure 5.4 which graphs
the ratio of the award requested to the wvalue of the contract.
The average ratio for this data was 0.31. Since the awards
requested ranged from $3000 to $1.4 million, a simple dollar
value of the average award requested is not as significant as the

ratios which were graphed.
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Although there is a wide range of ratios, they do not appear
to be a factor of the size of the contract. For example, a
$110,000 contract had an award requested of $22,000 <(a ratio of
0.2, a $6.5 million contract had an award requested of $1.4
million (a ratio of 0.22), and a $700,000 contract had an award
requested of $17,000 (a ratio of 0.024).

Figures 5.5 and 5.6 also examined the data from another

s

perspective, attempting to correlate the ratio of actual award .

award requested to some of the other answers. These figures
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graph this ratio against the response to the question whi-h asks
1f arbitration is an economic means to resolve disputes. Figure
5.5 1s graphed for a response to the question of 4 and Figure 5.6
for a response af 3. These values were selected for two reasons.
First, they bracket the average response of 3.465. Second, they
were the only two response values which had a significant number
of ratios to graph. The cther values only had cne or two data

points.

As may be seen from these two graphs, there is a wide
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variation of the ratio within a given response value. This
implies that the persons responding to the questionnaire did not
equate their views on the economics of arbitration solely to the
ratio of their actual award to the award that they requested.

All of the information gathered and presented above seems to
suggest that the parties are relatively satisfied with the costs
of arbitration, given that it will have to cost something.

ADVANTAGES AND DISADVANTAGES OF ARBITRATION

The questionnaire invited those responding to share what they
believed were the major advantages and disaavantages of
arbitration as a means to resolve disputes. The reported
advantages will be discussed first.

The most frequently reported advantage was that arbitration
was a much quicker process than litigation. Thirty-eight percent
of the comments stated that speed was the main advantage of
arbitration as a means to resolve disputes.

The next frequently reported advantage, thirty-one percent of
the comments, was the experience and qualifications of the
arbitrators. The arbitrators were described as experienced,
conscientious, and qualiflied professionals.

There was a tie for third place between arbitration being
less costly than litigation and the arbitration hearings being
more informal than litigation. 1t was felt that the informality
leads to the resolution of the dispute more rapidly and at less
cost than 1f the case had gone through the judicial process.

wWith one appearance apiece (six percent), additional
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advantages listed by those responding to the survey included both
sides getting a fair hearing, being able to present whatever
} evidence was desired, and, without qualification or other
explanation, one individual simply listed that arbitration was
f better than the judicial system today.
At the top of the list of disadvantages, thirty percent of
the comments cited the lack of findings of fact when the decision
% was rendered. A
] Twenty percent of the comments dealt with the frustration of
having to go to court to enforce the arbitration award. Where
| this occured, additional costs had to be borne by the parties.

Another twenty percent of the responses commented that the
arbitrator was unable to understand all of the facts and legal
{ issues of the case. Without attempting to judge the performance
of a particular arbitrator, it seems easy to understand that he
or she might not have understood all of the legal 1issues
involved. After all, arbitrators are not required to be lawyers.
As for the arbitrator not understanding all of the facts, 1t is
not known to what degree the parties availed themselves of the
opportunity to present their case. This may have been a factor
in the apparent confusion.

Additional disadvantages 1listed by those responding to the
survey included arbitrators taking into account evidence which
might not be relevant to the case and the impact a persuasive
lawyer can have on the arbitrators. The person making the latter

comment went on to say that lawyers seem to get involved in 'one-
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up-~manship” with precedents which might not be truly or legally

applicable.

Finally, one person specifically commented that there were no

disadvantages to arbitration.
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CHAPTER SIX

CONCLUSIONS AND RECOMMENDATIONS

INTRODUCTION

The general conclusions reached as a result of the survey
will be summarized in this chapter. In addition, recommendations
for changes to the arbitration process, based on comments made by
the persons responding to the survey, will be offered for the
consideration of the reader.

Since the sample size of those persons responding to the
survey was falirly small, confidence intervals have been
constructed below, using well established statistical methods, to
show the range of responses withkin which the answers are believed
to hold true ninety-five percent of the time [Hines-
Montgomery801. For those answers which had a yes or no response,

the 95% confidence inter®al was constructed using the formula:

Confidence Interval = p = Z_, - ~(p{l-p)/n)

where: p 1is the ratio of favorable responses
to the total number of responses

n is the total number of responses
Z is a Standard Normal Distribution

a relates to the desired confidence
(for 95% confidence, a = 0.0%5)

For those answers which had a numerical average for the response,

the 95% confidence interval was constructed using the formula:
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Confidence Interval = p * t_, . S/vn

where: p is the ratio of favorable responses
to the total number of responses

n is the total number of responses
t is the "t" Distribution

a relates to the desired confidence
(for 95% confidence, a = 0.05)

S is the standard deviation from the mean

CONCLUSIONS AND RECOMMENDATIONS

ARBITRATORS

The first area to be discussed is the arbitrators themselves.
As preéented in chapter four, eighty-five percent of the persons
responding to the survey were satisfied with the description of
the qualifications of the arbitrators. Through statistical
analysis, the response rate to this question for a larger
population should range from seventy percent to one hundred
percent, ninety-five percent of the time. The AAA's policy of
updating the qualification descriptions annually [AAA87] appears
to be satisfying the majority of the people who select
arbitrators.

Since the average response rated the actual qualifications of
the arbitrators at 3.95 on a scale of 1 to 5, and since the most
frequently stated advantage of using arbitration as a means to
resolve disputes was the experience and qualifications of the
arbitrators, it appears that the standards set by the AAA for a

person to be placed on their ©National Panel of Arbitrators are
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appropriate. The response rate to this question for a larger
population should range from 3.52 to 4.38, ninety-five percent of
the time. One method of dimproving the performance of the
arbitrators was suggested by other authors in 1984 and bears
repeating.

An arbitrator must be totally unbiased and may not freely
interact with the parties in a dispute. As a result, he may not
learn what they thought of his performance as an arbitrator. An
excellent methad of improving one's performance at any job is to
receive feedback, or a critique, on performance after the job has
been performed. It has been previously recommended that the AAA
collect this feedback from the parties in the dispute and provide
it, perhaps on a  quarterly basis, to the arbitrators
(Lawson/Rinaldo84]. The AAA currently asks the parties to fill
out an evaluation card after each case is closed. Based on the
responses, they may use the information to counsel an arbitrator
or, after an 1investigation, may decide to drop an arbitrator.
Since many of the arbitrators only serve no more than once a
year, this method of data collection is probably sufficient and
should be continued.

A disadvantage listed by twenty percent of the comments was
the inability of the arbitrator to understand all of the facts
and legal issues of the case. WVhile the comments related to the
legal issues are not totally surprising, the statements that the
arbitrator did not fully understand the facts in the case are

disturbing. This 1s especially surprising 1in view of the fact
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that the parties themselves controlled the presentation of their
case, including all evidence, witnesses, and any other relevant
matters, during the hearing.

Since every opportunity 1is afforded +the parties to explain
their case, these remarks seem to be the comments more of a
losing side than comments of a substantive nature. An
alternative explanation is that this is the type of comment that
leads a party to want arbitrators to write findings of fact intao
their decisions. The only change recommended, partlally as a
result of these comments, 1s under the category of FINDINGS OF
FACT later in this chapter.

PRELIMINARY HEARING

Turning our attention next to administrative matters, the
usage of a preliminary hearing needs to be explored. While a
relatively 1low percentage of those persons responding to the
survey had participated in a preliminary hearing (25%>, all of
those who had taken advantage of 1t reported that it bhad been
helpful. As previously mentioned, while researching the records
of the AAA to 1identify those parties who had participated in
arbitration case, a number of the cases which had settled prior
to an actual hearing bhad held a preliminary hearing. Many of
these cases seemed to be the larger cases, although no statistics
were recorded. On the surface, it would seem that the
preliminary hearing may have helped the parties reach an amicable
agreement which, after all, is the goal in the resolution of a

dispute.
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In terms of a recommendation, perhaps the arbitrators need to
press more strongly for a preliminary hearing which 1s attended
by the parties as well as their lawyers. Often when a
preliminary hearing 1is now held, only the opposing counsels
attend. While it is recognized that this involves extra time and
effort on everyone's part, 1t appears that the benefits may
outweigh the costs.

HEARING TIMES )

Sixty-five percent of the persons responding to the survey
indicated that presentations of cases should be continucus, even
if it meant that the presentation times should be limited to meet
a schedule. Through statistical analysis, the response rate for
a larger population should range from forty-four percent to
eighty-six percent for this question, ninety-five percent of the
time. There were also comments made that +the proceedings were,
at times, too lengthy. These comments were supported by the
rating of 3.85 (on a scale of 1 to 5) given to the speed of the
hearing by the persons who responded to the survey. For this
question, the response rate for a larger population should range
from 3.40 to 4.30, ninety-five percent of the time.

The Construction Industry Arbitration Rules now provide that
the hearing and presentations under expedited rules shall
generally be completed in one day [CIAR88]. It is recommended
that formal time limits should be consldered for the
presentations of other arbitration cases, similar to those now

frequently established by the arbitrators. The specific limits
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could be variable, similar to the fee schedule, based on the

dollar value of the dispute, since it is intuitively obvious that

a larger, more complex case would need more time to present than
a sraller case. If the system works for expedited cases, there
is no reason, 1in principle, that it could not work for the

larger cases, although it would be harder to predict the time
required for a large number of witnesses than for the one or two
witnesses who may normally be heard in a small case.

DISCOVERY

As reported in Chapter Four, the persons responding to the
survey were evenly divided in their opinions regarding the issue
of requiring discovery. Through statistical analysils, the
response rate on this question for a larger population should
range from twenty-eight percent to seventy-two percent, ninety-
five percent of the time. Since there was no majority on the
issue, it appears that the Construction Industry Arbitration
Rules should not be changed.

This does provide one more argument, however, in favor of a
preliminary hearing. Therefore, 1n addition +to the reasons
stated earlier, the administrator or the arbitratdr should
encourage the parties 1in a dispute to attend a preliminary
hearing to clarify the presentation of evidence for the hearing.
This might also help to speed up the actual hearing.

COST OF ARBITRATION |

One of the widely reported advantages ot arbitration over the

years has been that it 1is supposedly a cost effective means of
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resolving a dispute when compared with litigation [ Domke65],
[ Domke681, [Mittenthal81]. The survey appeared to support this
conclusion.

The parties were asked to evaluate arbitration as a economic
means of resolving thelr disputes. The average response to this
question was 3.45 (on a scale of 1 to 5). Through statistical
analysis, the response rate on this question for a larger
population should range from 2.95 to 3.95, ninety-five percent of
the time. From the comments received, 1t appears that the
evaluation was not higher since the parties did not always
understand the arbitrator’'s decision, again largely because they
did not wunderstand how the dollar figure for the award was
determined. This 1s directly related to the majority opinion
which supports the concept of arbitrators being required to write
findings of fact into their decision.

A vast majority of the parties reported that the AAA fee
schedule had no effect on their decision to arbitrate their case.
This appears to support the fee schedule of the AAA, since the
fees are designed to recover the costs of administering the
caseload and not to make a profit. If the fees were too low,
they might have strongly influenced the partles to arbitrate
while 1if they were too high, parties might have avoided
arbitration as the means to resolve their dispute. At this time,
therefore, no changes would be recommended to the fee schedule of
the AAA.

Additional comments concerning the cost of arbitration have
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been left to Chapter Seven under Recommendations for Further
Study.

FINDINGS OF FACT

Several of the argiments, pro and con, for providing findings
of fact in the arbitrator’'s decision were presented 1in Chapter
Four and will not be repeated here. Suffice it to say, due to
the support in favor of having the arbitrators provide some sort
of explanation of their decision, this should possibly be
considered for inclusion in the Construction Industry Arbitration
Rules. Through statistical analysis, the response rate on this
question for a larger population should range from seventy-six
perceht to one hundred percent, ninety-five percent of the time.

There is no disagreement that arbitrators should not be
required to be experts on legal technicalities. There are some
letters in the AAA's files, however, from parties who would like
a simple explanation of how the arbitrator arrived at his
decision of the dollar figure to be awarded. Many seem to be
seeking reassurance that the arbitrator heard and understood
their side of the issue. Since twenty percent of the comments on
the disadvantages of arbitration stated that the arbitrator did

not fully understand all of the issues, the parties are concerned

about this topic.

It ls recommended that arbitrators consider writing, on a
trial basis, a summary of the evidence considered, as opposed to
the legal "findings of fact," when making their decision. This

would be a major change in the way of doing business but 1t
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appears that 1t is a change whose time is fast approaching. It
is a change which will most 1likely be resisted, with another
argument being that the parties would not get all of this
information if they had gone to court. While that 1is a true

statement, +the parties did not go to court. They chose

arbitration to settle their dispute because of 1ts perceived
advantages.

It 1is also true that additional time and expense would be
involved for the arbitrator to write such a decision. If there
were more than one arbitrator, they might have to meet more than
once in order to prepare such a decision and these meetings would
be compensable. Again on a trial basis, a separate fee schedule
might be developed to be used when such a detailed decision was
desired by the parties.

The question of who would pay for this would arise. This
type of fee could possibly be apportioned in the same manner as
the other fees of the case. It might be more appropriate for the
requesting party to bear the expense. The rules could provide
for payment of +the expenses 1in the same manner as other
administrative fees, subject to the award specifying that one
party should bear a disproportionate share of the cost. OCther
methods of specifying payment for this service could probably be
developed through polling the parties who would 1like this
service.

Under the majority of the states’' modern arbitration laws,

arbitration decisions may only be appealed on relatively narrow
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grounds and the majority of the decisions which are appealed are
being upheld by the courts. To this non-lawyer, it would seem
that the majority of the decisions would still be upheld, even
with the summary information provided, unless there was a
flagrant disregard for the law or abuse of the arbitrator’s
authority. Since these are already valid grounds upon which to
appeal a decision, it does not seem likely that providing the
summary 1information would dramatically increase the number of
appeals of an arbitrator's decision.

Perhaps, however, judges would be tempted to decide whether
they agree or disagree with the summary information in the
decision. The arbitration laws are also very clear that awards
do not have to meet any legal tests or that they must be what the
courts would have awarded.

At least one other study previously performed, which
concentratea on selected administrative features of ©binding
arbitration, reported similar conclusions and recommended that
" increased emphasis be placed on the development of a
comprehensive written summary of 1issues considered in the
settlement” [Thomas87].

Since the objective of +this paper was to report on the
parties’ satisfaction with arbitration, and the parties did
desire to have additional information included in the decision,
this has been presented as a result of the study, although in
limited scope as to the problems such a practice might create.

The reader's attention 1s 1nvited to the recommendations for
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further study in Chapter Seven for additional information.

SPEED OF ARBITRATION

As with the advantage of cost, the speed of the arbitration
process has supposedly been another of 1its primary advantages
over other forms of dispute resolution (Domke65], [Domke68],
(Mittenthal81l]. The survey results suppert this position
through both the numerical evaluations and the comments regarding
the major advantages of arbitration. Except as mentioned above
for the hearing times, no changes or modificatiéns are
recommended to an overall arbitration time schedule.

SUMMARY
Overall, perhaps the best measure of the parties’

satisfaction with arbitration would be their respcnse to the

question ""Would you use arbitration again?” Figure 6.1 shows

Figure 6.1 - Would you use arbitration again?
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that the answers to this question were very positive.

Through statistical analysis, the response rate on this
question for a larger population should range from seventy
percent to one hundred percent, ninety-five percent of the time.

This speaks well for the arbitration process as it is now
practiced. To sum up the comments, one party wrote that "Despite
some shortcomings, | belleve arbitration to be superior to a

court trial.”
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CHAPTER SEVEN

RECOMMENDATIONS FOR FURTHER STUDY

INTRODUCTION

There were many interesting findings from the survey that was
distributed. As a result of some of the answers to the survey
questions, and some of the comments which were made, additional
research topics and areas requiring further study were
identified. Recommendations for further study in these areas are
presented below, in no particular order other than order of
generation.

RECOMMENDATIONS FOR FURTHER STUDY

It 1s recommended that the following areas be considered for
further study:

A. The benefits of a preliminary hearing in arbitration.

The study wnuld deterifiine if the preliminary hearing did actually
help the parties to settle their case and perhaps lead to some
insight on the amount of time and costs that were avoided during

the actual hearing as a result of holding the preliminary

hearing.

B. Establishment of specific time limits for case
presentation. Historical records could be researched and aata
collected which would relate the size and complexity of

arbitration cases to the length of time required for the hearing.
In addition, the success of limiting the presentations and the
hearing to a single day for expedited cases could be analy:zed.

From these findings, it might be possible to develop a proposed

63

———— ——— g oy —



schedule of time limits for arbitration cases.

cC. The effect of an arbitrator writing findings of fact. As

discussed 1in the last chapter, a trial period of having the
arbitrators write a summary of information considered in their
decision would allow data to be gathered on the additional time
and expense required, as well as information on the increase in
appeals of the arbiltrator's decision. From this data, the
practice could be continued, with an appropriate adjustment in
fee schedule, or the practice could be discontinued, with the
necessary data in band to support that decision, 1.e. 1t was
tried and it did not worlk.

D. The size of the award in arbitration compared with other

forms of dispute resoclution. There was some data gathered from

this survey on the ratios of the award requested and the actual
award under arbitration. A study of this type of information for
all types of dispute resoluticon methods (arbitration, mediationm,
negotiation, litigation, mini~trials, etc.) might produce some
interesting results. It might possible show which resolution
method would yield the highest return for a particular type of
case. This information would be of interest to the parties, and
their lawyers, as they selected the forum under which to settle
their dispute.

E. A comparison of claims +to contract values. The

information gathered under the survey for this paper failed to
show any apparent relationship between the size of the contract

and the size of the clainm. It may be that there 1is no
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relationship. A large study, however, involving data from all
types of dispute resolution methods, may show that there is a
pattern in the size of the contract and the size of resulting
claims. This information would be of significant value to owners
as they financed a project and to contractors as they prepared to
bid new work.

F. How did the parties select the method used to resolve

their dispute? While eighty-five percent of the persons

responding to thils survey indicated that they would use
arbitration again, only fifty percent of all those who answered
the gquestionnaire replied that they had recommended arbitration
to others. Knowing how parties select the forum to be used to
resolve their dispute might enable more owners, architects,
engineers, and contractors to be reached and notified of the
methods available for dispute resolution (other than litigation).

G. Did an adverse arbitration hearing contribute to business

failure? Four of the fifty-eight firms (7%) that were to be
contacted for this survey are no longer at their last known
address. 1t is well known that the construction business has a
high rate of failure. Information is contirually being collected
about these firms which go out of business in an attempt to
determine the predominant causes of failure It is possible that
an adverse arbitration hearing contributed to the failure of the
business. It is also possible that the business was goling to
fail anyway and the arbitration simply accelerated the end

result. On the other hand, it may be that the arbitration hearing
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had nothing to do with the firm no longer being in business.
Since data about businesses which fail 1s hard to collect, this
may be an additional lead for new information.

H. A survey of arbitrators. There have been surveys of the

lawyers and now the parties <(although a small number). The
arbitrators themselves should now be surveyed. One cf the topics
which should be addressed 1in such a survey 1is the issue of
writing summary information into a decision and the effect that
such a requirement, if imposed, would have on the willingness of
the arbitrator to serve.

I. Should findings of fact or summary information be written?

This topic alone could be the subjlJect of a detailed study. The
presentation in +this paper bhas been oversimplified, perhaps,
since the objective was to present the results of a survey of
parties who had used arbitration. After a survey of arbitrators,
all of the players external to the AAA will have provided their
thoughts on this issue. This information, along with input from

the AAA, could be collected and analyzed in detail.
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Introduction

Arbitration is the voluntary submission ot a
dispute to a disinterested person or persons
for final determination. The American
Arbitration Association (AAA) does not act
as arbutrator. Its function is to administer
arbitrations in accordance with the agree-
ment of the parties and to maintain panels
from which arbitrators may be chosen by
the parties. Once designated, the arbitrator
decides the issues and renders a final and
binding award.

The American Arbitration Association shall
establish and maintain as members of its
National Panel of Arbitrators individuals
competent 1o hear and determine disputes
administered under the Construction {ndus-
try Arbitration Rules. The AAA shall con-
sider for appointment to the Construction
Industry Panel persons recommended by the
National Construction Industry Arbitration
Committee as qualified to serve by virtue
of their experience in the construction field.

When an agreement to arbitrate is included
in a construction contract, it may expedite
peaceful settlement without the necessity of
going to arbitration at all. Thus, the arbi-
tration clause is a form of insurance against
loss of good will.

Mediation

In appropriate cases. the parties may wish
to submit their dispute to mediation. In
mediation, the neutral mediator assists the
parties in reaching a settlement but does
not have the authority 10 make a binding
decision or award. Mediation is adminis-
tered by the AAA in accordance with the
Construction Industry Mediation Rules.
Coptes of those rules are available through
all ot the AAA’s regional offices.
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»

For the Submission
of existing disputes:

We, the undersigned parties, hereby
agree (o submit to arbitration under the
Construction Industry Arbitration Rules of
the American Arbitration Association the
following controversy: (cite brieflv). We
further agree that the above controversy
be submitted to (one) (three} arbitratorf(s)
selected from the panels of arbitrators
of the American Arbitration Association.
We further agree that we will faithfully
observe this agreement and the rules and

- thar we will abide by and perform any
oward rendered by the arbitrator(s) and
thar a judgment of the court having
jurisdiction may be entered upon the
award.

Standard Arbitration Clause

Parties may refer (o these rules in their
contracts. For this purpose, the following
clause may be used:

Anyv controversy or claim arising out of
or relating to this contract, or the breach
thereof, shall be settled by arbitration

in accordance with the Construction
Industry Arbitration Rules of the American
Arbitration Association, and judgment
upon the award rendered by the arbitra-
tor(s) may be entered in any court having
Jurisdiction thereof.
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Construction Industry
Arbitration Rules

1. Agreement of Parties

The parties shall be deemed to have made these
rules a part of their arbitration agreement when-
ever they have provided for arbitration under the
Constructon Industry Arbitration Rules. These
rules and any amendment thereot shall apply in
the form obtaining at the time the arbitration is
nitiated.

2. Name of Tribunal

Any tribunal constituted by the parties for the
settlement of their dispute under these rules shall
be called the Construction Industry Arbitration
Tribunal, hereinafter called the Tribunal.

3. Administrator

When parties agree to arbitrate under these

rules, or when thev provide for arbitration by

the American Arbitration Association, hereinafter
called th= AAA, and an arbitration is initiated
thereunder, they thereby constitute the AAA the
administrator of the arbitration. The authornty and
obligations of the administrator are prescribed in
the agreement of the parties and in these rules.

4. Delegation of Duties

The dutes of the AAA under these rules may

be carried out through tribunal administrators
or such other officers or commitiees as the AAA
may direct.

5. National Panel of Arbitrators

In cooperation with the National Construction
Industry Arbitration Committee, the AAA shail
establish and maintain a National Panel of Con-
struction Industry Arbitrators, hereinafter called
the Panel. and shall appoint an arbitrator or
arbitrators therefrom as hereinafter provided.

A neutral arbitrator selected by mutual choice

of both parties or their appointees, or appointed
by the AAA, is hereinafter called the arbitrator,
whereas an arbitrator selected unilaterally by

one party is hereinafter called the partv-appointed
arbitrator. The term arbitrator may hereinafter be
used to refer to one arbitrator or to a Tribunal of
multiple arbitrators.




6. Office of Tribunal

The general office of a Tribunal i~ the headyuar-
ters of the AAA, which may, however, assign
the administration of an arbitration to any or

1ts regional offices.

7. Initiation under an Arbitration Provision
in a Contract

Arbitration under an arbitration provision in a
contract shall be initiated in the tollowing manner:

The initiating party shall, within the time specified
by the contract. if any, file with the other party
a notice of its intention to arbitrate (Demand).
which notice shall contain a statement setting
forth the nature of the dispute. the amount
involved, and the remedy sought; and shall file
at any regional office of the AAA three copies
of said notice, together with three copies of the
arbitration provisions of the contract and the
appropniate filing fee as provided in Section 48
hereunder.

The AAA shall give notice of such filing to

the other party. A party upon whom the Demand
for arbitration is made may file an answering
statement in duplicate with the AAA within seven
days after notice from the AAA, simultaneously
sending a copy to the other party. If a monetary
claim is made in the answer, the appropriate filing
fee provided in Section 48 shall be forwarded to
the AAA with the answer. [f no answer is filed
within the stated time, it will be assumed that

the claim 1s denied. Failure 1o file an answer
shall not operate to delay the arbitration.

Unless the AAA in its discretion determines other-
wise, the Expedited Procedures of Construction
Industry Arbitration shall be applied in any

case where the total claim of any party does not
exceed $15,000, exclusive of interest and arbitra-
tion costs. Parties may also agree to the Expedited
Procedures in cases involving claims in excess

of $15,000. The Expedited Procedures shall be
applied as described in Sections 54 through S8

of these rules.

8. Change of Claim or Counterclaim

After filing of the claim or counterclaim, if
either party desires to make any new or different
claim or counterclaim, .he same shall be made
in writing and filed wit1 the AAA, and a copy
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shereot shatl be matled (o the other party, who
sttadl hase a pentod ot seven days trom the dare
o1 such matling wathin which o tile an answer
with the AL After the arbitrator v appointed.
however. no new or different claim or counter-
Jamm may be submiitted wathout the arburator’s

Sursent.

9. Initiation under a Submission

Parties to any exisung dispute may commence

an arbitration under these rules by filing at any
regronal otfice tao coples of 4 written agreement
to arbitrate under these rules (Submission). signed
by the parties. 1t shall contain a statement of the
matter in dispute, the amount ot moncy involved.
and the remedy sought, together with the appro-
priate tiling fee as provided in Section 4%,

10. Administrative Conference

and Preliminary Hearing

At the request of the parties or at the discrenon
of the AAA, an administrative conterence with the
administrator and the parties or their counsel will
be scheduled 1n appropriate cases 1o arrange for
an exchange of intormaton and the stipulation
of uncontested facts 1o expedite the arbitration
proceedings.

In large or complex cases. unless the parties agree
otherwise, the AAA mav schedule a preliminary
hearing with the arbitrator(s) and the parties 1o
establish the extent ot and schedule for the pro-
Juction of relevant documents and other informa-
ton, the rdentification of any witnesses to be
called. and the scheduling of turther nearings

to resohve the dispute.

11. Fixing of Locale

Ihe parties may mutually agree on the iocale
where the arbitraton s 10 be held. It anv pariy
requests that the hearing be held in a specific
locale and the other party tiles no objection
thereto within seven davs atter notice of the
request has been mailed to 1t, the locale shall
be the one requested. If a party objects 10 the
locale regquested by the other party, the AAA
shall have the power to determune the locale
and ity decision shail be final and binding.

12. Qaalifications of Arbitrators
Anv arbitrator appointed pursuant to Section {2
or Section 15 shall be neutral, subject 1o disquali-




fication for the reasons specified in Section 19. If
the agreement of the parties names an arbitrator
or specifies any other method of appointing an
arbitrator, or if the parties specifically so agree
in writing, such-arbitrator shall not be subject

to disqualification for said reasons.

13. Appointment from Panel

If the parties have not appointed an arbitrator
and have not provided any other method of
appointment, the arbitrator shall be appointed

in the following manner: Immediately after the
filing of the Demand or Submission, the AAA
shall submit simultaneously to each party to the
dispute an identical list of names of persons
chosen from the Panel. Each party to the dispute
shall have seven days from the mailing date in
which to cross off any names to which it objects,
number the remaining names to indicate the order
of preference, and return the list to the AAA.

If a party does not return the list within the

time specified, all persons named therein shall

be deemed acceptable. From among the persons
who have been approved on both lists, and in
accordance with the designated order of mutual
preference, the AAA shall invite the acceptance
of an arbitrator to serve. If the parties fail to
agree on any of the persons named, if acceptable
arbitrators are unable to act, or if, for any other
reason, the appointment cannot be made from the
submitted lists, the AAA shall have the power to
make the appointment from among other members
of the Panel without the submission of any addi-
tional list.

14. Direct Appointment by Parties

[f the agreement of the parties names an arbitraior
or specifies a method of appointing an arbitrator,
that designation or method shall be followed.
The notice of appointment, with the name

and address of such arbitrator, shall be filed
with the AAA by the appointing party. Upon

the request of any such appoeinting party, the
AAA shall submit a list of members of the

Panel from which that party may make the
appointment.

[f the agreement specifies a period of time
within which an arbitrator shall be appointed
and any party fails to make such appointment
within that period, the AAA shall make the
appointment.

If no period ot ume 1s specified in the agreement,
the AAA shall noufy the parties 10 make the

appointment and if, within seven davs after mail-
ing of such notice, such arbitrator has not been so
appointed, the AAA shall make the appointment.

15. Appointment of Arbitrator

by Party-Appointed Arbitrators

If the parties have appointed their party-appointed
arbitrators or if either or both ot them have been
appointed as provided in Section 14, and have
authorized such arbitrators to appoint an arbitra-
tor within & specified time and no appointment

1s made within that ime or any agreed extension
thereof, the AAA shall appoint the arbitrator who
shall act as chairperson.

[f no period of time is specified for appointment
of the third arbitrator and the party-appointed
arbitrators do not make the appointment within
seven days from the date of the appointment of
the last partyv-appointed arbitrator, the AAA shall
appoint the arbitrator who shall act as chairperson.

If the parties have agreed that their party-
appointed arbitrators shall appoint the arbitrator
trom the Panel, the AAA shall furnish to the
party-appointed arbitrators, in the manner prescribed
in Section 13, a list selected from the Panel, and
the appointment of the arbitrator shall be made

as prescribed in that section.

16. Nationality of Arbitrator

in International Arbitration

It one ot the parties 1s a national or resident

of a country other than the United States, the
arbitrator shall, upon the request of either party,
be appointed from among the nationals of a
country other than that ot any of the partes.

17. Number of Arbitrators

If the arbitration agreement does not specify the
number of arbitrators, the dispute shall be heard
and determined by one arbitrator, unless the AAA,
in its discretion, directs that a greater number of
arbitrators be appointed.

18. Notice to Arbitrator of Appointment
Notice of the appointment of the arbitrator,
whether appointed by the parties or by the
AAA, shall be mailed to the arbitrator by the
AAA. together with a copy of these rules, and
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the signed acceptance ot the arbitrator shall be
filed prior to the opening of the first hearing.

19. Disclosure and Challenge Procedure

A person appointed as neutral arbitrator shall
disclose 1o the AAA any circumstance likely to
affect his or her impartiality, including any bias
or anv financial or personal interest in the result
of the arbitration or any past or present relation-
ship with the parties or their counsel. Upon receipt
of such information from such arbitrator or other
source, the AAA shall communicate such informa-
tion to the parties and, if it deems it appropriate
to do so, to the arbitrator and others. Thereatter,
the AAA shall determine whether the arbitrator
should be disqualified and shall inform the parties
of its decision, which shall be conclusive.

20. Vacancies

[f any arbitrator should resign, die. withdraw,
refuse, be disqualified, or be unable to perform
the duties of the office, the AAA shall, on proof
satisfactory to it, declare the office vacant. Vacan-
cies shall be filled in accordance with the applica-
ble provisions ot these rules. In the event of a
vacancy in a panel of arbitrators, the remaining
arbitrator or arbitrators may continue with the
hearing and determination of the controversy,
unless the parties agree otherwise.

21. Time and Place

The arbitrator shall fix the time and piace for
each hearing. The AAA shall mail to each party
notice thereof at least five days in advance, unless
the parties by mutual agreement waive such notice
or modify the terms thereof.

22. Representation by Counsel

Any party may be represented by counsel. A party
intending to be so represented shall notify the
other party and the AAA of the name and address
of counsel at least three days prior to the date set
for the hearing at which counsel is first to appear.
When an arbitration is initiated by counsel, or
when an attorney replies for the other party, such
notice is deemed to have been given.

23. Stenographic Record

Any party wishing a stenographic record shall
make the arrangements directly with a stenog-
rapher and shall notify the other parties of such
arrangements in advance of the hearing. The

requesting party or parties shail payv the cost
at such record.

24. Interpreters

Any party wishing an interpreter shall make all
arrangements directly with the interpreter and shall
assume the costs of such service.

25. Attendance at Hearings

Any person having a direct interest in the arbitra-
tion is entitled to attend heanngs. The arbitrator
yhall otherwise have the power 1o require the
exclusion ot any witness, other than a party or
other essential person. during the testimony of
any other witness. [t shail be discretionary with
the arbitrator to determine the propriety of the
aitendance of any other person.

26. Adjournments
The arbitrator may adjourn the hearing, and
shall take such adjournment when all of the
parties agree thereto.

27. Oaths

Before proceeding with the first hearing

or with the examination of the file, each
arbitrator may take an oath of office and,

if required by law, shall do so. The arbitrator
has discretion 10 require witnesses to testify
under oath administered by any duly qualified
person and, if required by law or demanded
by either party, shall do so.

28. Majority Decision

Whenever there is more than one arbitrator,

all decisions of the arbitrators must be by at
least a majority. The award must also be made
by at least a majority unless the concurrence of
all is expressly required by the arbitration agree-
ment or by law.

29. Order of Proceedings

A hearing shall be opened by the filing of the oath
of the arbitrator, where required; by the recording
of the place, time, and date of the hearing and the
presence of the arbitrator, the parties, and counsel,
if any; and by the receipt by the arbitrator of the
statement of the claim and the answer, if any.

The arbitrator may, at the beginning of the hearing,
ask for statements clarifying the issues involved.
In some cases, part or all of the above will have




been accomplished at the preliminary hearing con-
ducted by the arbitrator(s) pursuunt to Section 10.

The complaining party shall then present 1ty
claims, proofs. and witnesses, who shall submit
to questions or other examination. The defending
party shall then present-its defenses, p:oofs, and
witnesses, who shall submit to questions or other
examination. The arbitrator has the discretion to
vary this procedure but shall afford tull and equal
opportunity to the parties tor the presentation of
any material or relevant proofs.

Exhibits, when offered by either party, may be
received in evidence by the arbitrator.

The names and addresses of all witnesses and the
exhibits in the order received shall be made a part
of the record.

30. Arbitration in the Absence

of a Party or Counsel

Unless the law provides to the contrary, the
arbitration may proceed in the absence of any
party or counsel who, after due notice, fails to

be present or fails to obtain an adjournment. An
award shall not be made solely on the default of
a party. The arbitrator shall require the party who
Is present to submit such evidence as is deemed
necessary for the making of an award.

31. Evidence

The parties may offer such evidence as is relevant
and material to the dispute and shall produce such
additional evidence as the arbitrator may deem
necessary to an understanding and determination
of the dispute. An arbitrator authorized by law to
subpoena witnesses or documents may do so upon
the request of any party or independently.

The arbitrator shall be the judge of the relevance
and materiality of the evidence offered, and
conformity to legal rules of evidence shall not

be necessary. All evidence shall be taken in the
presence of all of the arbitrators and all of the
parties. except where any of the parties is absent
in default or has waived the right to be present.

32. Evidence by Affidavit

and Filing of Documents

The arbitrator may receive and consider the
evidence of witnesses by affidavit, giving it such
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welght as seems appropriate atrer consideration
o any objection made 10 1ty admission.

All documents not filed with the arbitrator at the
hearing, but arranged for at the hearing or subse-
quently by agreement of the parties. shall be tiled
with the AAA for transmission to the arbitrator.
All partes shall be atforded an opportunity 1o
examine such documents.

33. Inspection or Investigation

An arbitrator finding it necessary to make an
inspection Or investigation in connection with the
arbitration shall direct the AAA to so advise the
parties. The arbitrator shall set the time and the
AAA shall notify the parties thereof. Any party
who so desires may be present at such inspection
or investigation. In the event that one or both
parties are not present at the inspection or
investigation, the arbitrator shall make a verbal
or written report to the parties and afford them
an opporwunity to comment.

34. Conservation of Property

The arbitrator may issue such orders as may be
deemed necessary to safeguard the property that
is the subject matter of the arbitration without
prejudice to the rights of the parties or to the
final determination of the dispute.

35. Closing of Hearings

The arbitrator shall specifically inquire of the par-
ties whether they have any further proofs to offer
or witnesses to be heard. Upon receiving negative
replies, the arbitrator shall declare the hearings
closed and a minute thereof shall be recorded.

If briefs are to be filed, the hearings shall be
declared closed as of the final date set by the
arbitrator for the receipt of briefs. If documents
are to be filed as provided for in Section 32 and
the date set for their receipt is later than that set
for the receipt of briefs, the later date shalil be the
date of closing the hearings. The time hmit within
which the arbitrator is required to make the award
shall commence to run. in the absence of other
agreements by the parties, upon the closing of

the hearings.

36. Reopening of Hearings

The hearings may be reopened by the arbitrator
at will or upon application of a party at any
time before the award is made. If reopening the
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hearings would prevent the making or the award
within the specitic ume agreed on by the parues
in the contract out of which the controversy his
arisen, the matier may not be reopened. uniess
the parties agree upon the extension ot such ume.
When no specific date 15 fixed 1n the contract.
the arbitrator may reopen the hearings, and the
arbitrator shall have thirty davs from the clo ing
of the reopened hearings within which to make
an award.

37. Waiver of Oral Hearings

The parties may, by written agreement, provide
tor the waiver ot oral hearings. It the parties are
unable to agree as to the procedure, the AAA
shall specify a fair and equitable procedure.

38. Waiver of Rules

Any party who proceeds with the arbitration
after knowledge that any provision or require-
ment c! these rules has not been complied with
and who tails to state an objection thereto in
writing shall be deemed to have waived the
right to object.

39. Extensions of Time

The parties may modify any period of time by
mutual agreement. The AAA mayv for good cause
extend anyv period of time established by these
rules, except the time for making the award. The
AAA shall notity the partigs of anv such extension
and its reason theretor.

40. Communication with Arbitrator

and Serving of Notice

There shall be no communication between the par-
ties and an arbitrator other than at oral hearings.
Any other oral or written communication from the
parties to the arbitrator shall be directed to the
AAA tor transmirttal to the arbitrator,

Each partv to an agreement that provides for
arbitration under these rules shall be deemed

to have ¢onsented that any papers, notices. or
process necessary or proper for the imittation or
continuation of an arbitration under these rules,
for any court action in connection therewith, or
for the entry of judgment on any award made
thereunder may be served upon such party by mail
addressed to such party or its attorney at the last
known address or by personal service, within or
without the state wherein the arbitration is to be
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feld twnether ~uch party be wathim or without the
U nued States of Amienical. provided thar reasona-
bie opportunity to be heard with regard theretn
has been granted 1o such party,

41. Time of Award

The award shall be made promptly by the
arbitrator and. uniess otherwise agreed by the
parties or specttied by luw, no later than thirty
Jdays from the date of closing the heanngs, or,ar
oral hearings have been waned. trom the date of
transmitting the final ~tatements and proofs (o the
arburator.

42. Form of Award

The award shall be in wriing and shall be
signed either by the sole arbitrator or by at least
a majority 1t there be more than one. It shall be
executed in the manner required hy law.

43. Scope of Award

The arbitrator may grant any remedy or re'ief
that 1s just, equitable, and within the terms of

the agreement ot the parues. The arbitrator <hall,
in the award, assess arbitration rees and expenses
as provided 1n Sections 48 and 50 equally or in
tavor ot any party and. in the event any adminis-
trative tees or expenses are due the AAA, in favor
of the AAAL

44. Award upon Settlement

{t the parties settle their dispute duning the course
ot the arbitraton, the arbitrator may, upon their
request, et forth the terms of the agreed settle-
ment 1N an award.

45. Delivery of Award to Parties

Parues shall accept as legal delivery of the
award the placing ot the award or a true copy
thereot 1n the mail by the AAA. addressed to
such parts at its last known address or 10 1s
attorney: personal service ot the award; or the
filing o1 the award in any other manner that
mav be presernibed by faw,

46. Release of Documents

for Judicial Proceedings

The AAA <halll upon the written request ot a par-
ty, furnish to such party, at its expense, certitied
facstimiles of any papers in the AAA'S possession
that may be required n judicial proceedings relat-
tng to the arbitrranon.,




47. Applications to Court

and Exclusion of Liability

ta) No judicnad proceeding by a party relanng

to the subject matter of the arbitranon shall be
deemed a wanver ot the partv's night 1o arbitrate.

(b) Netther the AAA nor any arbitrator in a
proceeding under these rudes 1y a necessary pariy
i judicial proceedings rela tng 1o the arbitration.

(<) Parties to these rules shall be deemed to have

consented that judgment upon the award rendered
by the arbiratorts) may be entered 1in any tederal
or state court having junsdiction thereot.

td) Netther the AAA nor any arbitrator shail

be hiable 1o anv party tor any act ¢ omission 1n
connection with any arbitraton conducted under
these rules.

48. Administrative Fees

As a not-tor-profit organizauon, the AAA shall
prescribe an Administrauve Fee Schedule and a
Retund Schedule to compensate it tor the cost ot
providing administrative services. The schedule in
eftect at the ume of filing or the tume ot refund
~hall be applicable.

The admuinistrative fees shall be advanced by

the mtiating party or parties i accurdance wieh
the Admuinistrative Fee Schedu 2. subject to timal
apportonment by the arbitrato r m the award.

When a matter s withdrawn or settled, the
retund shall be made 1in accordance waith the
Retund Schedule

The AAA mav, i the event of extreme hardship
on the part ot any party, deter or reduce the
admunistrative tee.

49. Fees when Oral Hearings Are Waived
Where all oral hearings are waived under Section
37, the Admumstratnve Fee Schedule shall applhy

50. Expenses
The expenses aof witnesses tor either side shall
he patd by the party producing such witnesses

The cost of the srenographic record. ot anv s
made. and all transcnipts thereot shall be prorated

equally between the parties ordering copies anjess they

shallb otherwise suree, and shall be pard tor by e
responsible paroes directly 1o the reporiing apenos

All other expenses of the arbitranon, indiudimg
required traveling and other expenses ot the arpy-
trator and of AAA representatives and the ey-
penses o any witness and the cost o any proos
produced at the direct reguest ot the arburator,
shall be borne equally by the partues unless they
agree otherwise or unjess the arbitrator i the
award dssesses such expenses or any part thereot
JEAINSL any speditizd parny or parties.

51. Arbitrator’'s Fee

Unless the parties agree 1o terms of compensation.
members of the Nanonal Panel of Construction
Industry Arbitrators will serve without compensa-
tuon tor the tirst day of service.

Thereatter, compensation shall be based upon the
amount of service mnvolved and the number ot
hearings. An appropriate daily rate and other ar-
rangements will be discussed by the administrator
with the parties and the arbitratorts). If the parties
fail 1o agree to the terms of compensation. an ap-
propriate rate shall be established by the AAA aru
communicated in wrining 1o the parties.

Anyv arrangement for the compensation of an
arbitrator shall be made through the AAN and
not Jdirectly between the parties and the arbutrator
The terms of compensation of neutral arbitracors
on ¢ Imbunal shall he wdentical.

52. Deposits

The AAA may require the parues 1o deposit i
advance such sums of monev as 1t deemy necessars
to detray the expense ot the arbiiranon., sncludine
the arbirrator's fee, if any, and <hall render an ac-
counting to the parttes and return any uneypended
balance.

53. Interpretation and Application of Rules
The arbitrator shall interpret and apply these ruies
insotar as they relate o the arbitrator s powers
and duties. When there is more than one arbirates
and a ditterence arises among them concerning “he
meaning or appheation ot any such ruie. it <haijl o
decided by a majority vote [t that s unobtaimabie,
cither an arbitrator or o party mas reter the gues-
ton to the Y AA tor final deciston. All other ryies
shall bemterpreted and appited by the AAA




FXPEDITED PROCEDURES

54. Notice by Telephone

[he partes shall aceept all notices trom the

VAN Dy telephone. Such notiees by the AAA
shall subsequentiy be contirmed m writing to

the parties. Nowithstanding the talure (0 contirm
M WnuNg any notice or objection hereunder, the
proceeding shall nonetheless be valid it nonice has,
1 fact. been wiven by tefephone.

55. Appointment and Qualifications

of Arbitrators

The AAA shall submit simultaneousiy 1o

cach party o the dispute an wdenucal st of tive
members ot the Panel. from which one arburator
shall be appoimted. Each party shall have the right
to strrhke two names from the list on a peremptony
basis. The list 1s returnable to the AAA within ten
Jdavs from the date of mailing. [f. tor any reason,
the appomntment cannot be made trom the list,
the AAA shall have the authority 1o make the
appoimniment from among other members of the
Panel without the submission of additional fists.
Such appoimnument shall be subject to disqualifica-
non ror the reasons specitied in Section 19, The
parties shall be given nouce by telephone by the
AAA of the appotntment of the arbitrator. The
parties shatl noaty the AAA, by telephone and
within seven davs, ot anv objection to the arbitra-
tor appointed. Any objection by a party to such
arbitrator shall be contirmed in wrniung to the

A A wath a copy to the other partyviies).

56. Time and Place of Hearing

The arbitrator shall fix the date. time, and place
of the hearing. The AAA will nouty the parties

by telephone, seven davs in advance of the heanng
date. Formal Nouge of Hearing will be sent by

“he AAA 1o the parties.

57. The Hearing

Generallv, the heanng and presentations ot the
parties shall be completed within one day. The
darbitrator mav. tor good cause shown, schedule
an additional hearning 1o be held within five dasvs

58. Time of Award

U nless otherwise agreed 1o by the parties.

the award shall be rendered no fater than tive
busiriess dayvs trom the date ot the closing ot
the heaning.
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ADMINISTRATIVE FEE SCHEDULE

A Crne Tow o SO0 W P Dl Gl the T s Jdase s
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e, The

onche amount of zach

Coaclosed when the Jlamm or counterdiaim is tied
This halance s due and payable mineny dass arie
“he AN AT commencement of adminisirauon. or
arior o the date of the tirst heanng, whichever
ooctrs HIst 11 case s ettled or athdrawn, the
Retund Schicduie ~hall apply. When oral hearmes
are waned ander secton 370 the Adminisiratn e
I ee Scnedule shadl sull apph

Amount ot Claim Fee

NP lE e R CLR00 manimamy
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over S285000
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W here the daim or counterclaim exceeds S50
mudlion. there s no additional admmnisirative tee

W hien no amount can be stated at the nme of
tihng, the admumistratise fee s 3750, subject 1o
adigsiment in accordance with the ahose scheduie
Js 00N ds anamount can be disclosed.

In those Jamms and counterclaims which are not tor
4 monelary amount, an appiopriate administratise
tee will be determuned by the AAAL

[t there are mnore than two parties represented nthe
arburation. an addivonal 107 of the administraa e tee
wiil ke Jue tor cach additional represented party

ADJOURNMENT FEES

Sole-Arbitrator Cases

S20 s pavabic by a party first causing an adourn-
ment ot any scheduled hearnng.

STO0 o pavable by g party causing s second or
subsequent adiournment ot ans scheduied hearng
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Three-Arbitrator Cases
S78 0y pavable by 4 party first causing an adjourn-
ment of any scheduled hearing.

3130 is pavable by a party causing its second or
subsequent adjournment ot any scheduled hearing.

ADDITIONAL HEARING FEES

$75 is pavable by each party tor each hearing after
the first hearing that is either clerked by the AAA
or held in a hearing room provided by the AAA.

REFUND SCHEDULE

The Retund Schedule is based on the administrative
fee due on a claim or counterclaim asserted by a
party.,

It the AAA is notified that a case has been

settled or withdrawn before a list of arbitrators has
been sent out, all of the fee in excess of $300

will be refunded.

It the AAA is notified that a case has been
settled or withdrawn before the original due date
tor the return of the first list, two thirds of the
tee 1n excess of $300 will be refunded.

It the AAA is notified that a case has been settled
or withdrawn during or following an administrative
conference or at least (wo business davs before the
inttial date and time set tor the first hearing, one
third of the fee in excess of $300 will be refunded.

There will be no refund atter a preliminary hearing
or mediation conterence has been held: where a
claim or counterclaim was tiled as an undetermined
claim and remained so at the time of scttlement or
withdrawal: or where a consent award was issued
by the arbitrators.

-
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Appendix

THE UNITED STATES
ARBITRATION ACT

Title 9, U.S. Code §§1-14, first enacted February 12, 1925 (43
Stat. 883), codified July 30, 1947 (61 Stat. 669), and amended
Sentember 3, 1954 (68 Scat. 1233). Chapter 2 added July 31,
1970 (84 Siat. 692).

ARBITRATION

Chaprer Sec.
1. General provisions . S ]
2. Convention on the Recognition and Enforcement

of Foreign Arbural Awards . 201

Chapter 1.—GENERAL PROVISIONS

§1. Mantime transactions and commerce defined;
exceptions o operanion of ttle.

§2. Validity, rrevocability, and enforcement of
agreements to arbitrate.

§3.  Stay of proceedings where issue therein referable to
arbitration.

§4. Faiure 10 arburate under agreement: petition to
United States court having junsdiction for order (o
compel arbitration; notice and service thereof; hear-
ing and determination.

§5.  Appointment of arbitrators or umpire.

§6. Application heard as motion.

§7.  Witnesses before arbutrators; fees; compelling atten-
dance.

§8. Proceedings begun by libel in admiraity and seizure of
vessel or property.

§9. Award of arbitrators; confirmation; junisdiction: pro-

cedure.
§10. Same. vacation; grounds; rehearing.
§11.  Same; modificauion or correction; grounds: order.
§12.  Nouce of motions 10 vacate or modify; service. stay
of proceedings.

§13  Papers filed with order on motions; )judgment;
docketing; force and effect; enforcement.
§14.  Contracts not affected.

Chapter 2.—CONYENTION ON THE
RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS

§201. Enforcement of Convention.

§202. Agreement or award falling under the Convention.

§203. Junsdiction; amount in controversy.

§204. Venue.

§20%. Removal of cases from State courts.

§206. Order to compel arbitration; appowniment of ar-
bitrators.

§207.  Award of arbitrators; confirmation; junisdiction; pro-
ceeding.

§208. Chapter |; residual application.
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CHAPTER 1.—GENERAL PROVISIONS

§1. “Maritime Transactions,” and “Commerce”
Defined; Exceptions to Operation of Title

‘‘Maritime transactions,”” as herein defined,
means charter parties, bills of lading of water
carriers, agreements relating to wharfage, sup-
plies furnished vessels or repairs of vessels, colli-
sions, or any other matters in foreign commerce
which, if the subject of controversy, would be
embraced within admiralty jurisdiction; ‘‘com-
merce,”’ as herein defined, means commerce
among the several States or with foreign nations,
or in any Territory of the United States or in the
District of Columbia, or between any such
Territory and another, or between any such Ter-
ritory and any State or foreign nation, or be-
tween the District of Columbia and any State or
Territory or foreign nation, but nothing herein
contained shall apply to contracts of employ-
ment of seamen, railroad employees, or any
other class of workers engaged in foreign or in-
terstate commerce.

§2. Validity, Irrevocability, and Enforcement of
Agreements to Arbitrate

A written provision in any maritime trans-
action or a contract evidencing a transaction in-
volving commerce to settle by arbitration a con-
troversy thereafter arising out of such contract
or transaction, or the refusal to perform the
whole or any part thereof, or an agreement in
writing to submit to arbitration an existing con-
troversy arising out of such a contract, transac-
tion. or refu<a! shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at
law or in equity for the revocation of any
contract.

§3. Stay of Proceedings Where issue 1nerein
Referable to Arbitration

If any suit or proceeding be brought in any of
the courts of the United States upon any issue
referable to arbitration under an agreement in
writing for such arbitration, the court in which
such suit is pending, upon being satisfied that
the issue invoived in such suit or proceeding is




referable to arbitration under such an agree-
ment, shall on application of one of the parties
stay the trial of the action until such arbitration
has been had in accordance with the terms of
the agreement, providing the applicant for the
stay is not in default in proceeding with such ar-
bitration.

§4. Failure 10 Arbitrate Under Agreement; Peti-
tion to United States Court Haviag Jurisdic-
tion for Order to Compel Arbitration;
Notice and Service Thereof; Hearing aad
Determinstion

A panty aggrieved by the alleged failure, neg-
lect, or refusal of another to arbitrate under a
written agreement for arbitration may petition
any United States district court which, save for
such agreement, would have jurisdiction under
Title 28, in a civil action or in admiralty of the
subject matter of a suit arising out of the con-
troversy between the parties, for an order direc-
ting that such arbitrationn proceed in the manner
provided for in such agreement. Five days’ notice
in writing <f such application shall be served
upon tie party in defauit. Service thercof shall be
made in the manner provided by the Federal
Rules of Civil Procedure. The court shall hear the
parties, and upon being satisfied that the making
of the agreement for arbitration or the failure to
comply therewith is not in issue, the court shall
make an order directing the parties to proceed to
arbitration in accordance with the terms of the
agreement. The hearing and proceedings, under
such agreement, shall be within the district in
which the petition for an order directing such ar-
bitration is filed. If the making of the arbitration
agreement or the failure, neglect, or refusal to
perform the same be in issue, the court shall pro-
ceed summarily to the trial thereof. If no jury
trial be demanded by the party alleged to be in
default, or if the matter in dispute is within ad-
miraity jurisdiction, the court shall hear and
determine such issue. Where such an issue is
raised, the party alleged to be in default may, ex-
cept in cases of admiralty, on or before the return
day of the notice of application, demand a jury
trial of such issue, and upon such demand the
court shall make an order referring the issue or
issues to a jury in the manner provided by the
Federal Rules of Civil Procedure, or may specially
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call a jury for that purpose. If the jury find that
no agreement in writing for arbitration was
made or that there is no default in proceeding
thereunder, the proceeding shall be dismissed. If
the jury find that an agreement for arbitration
was made in writing and that there is a default
in proceeding thereunder, the court shall make
an order summarily directing the parties to pro-
ceed with the arbitration in accordance with the
terms thereof.

§5. Appointment of Arbitrators or Umpire

If in the agreement provision be made for a
method of naming or appointing an arbitrator
or arbitrators or an umpire, such method shall
be followed; but if no method be provided
therein, or if a method be provided and any par-
ty thereto shall fail to avail himself of such
method, or if for any other reason there shali be
a lapse in the naming of an arbitrator or ar-
bitrators or umpire, or in filling a vacancy, then
upon the application of either party to the con-
troversy the court shall designate and appoint an
arbitrator or arbitrators or umpire, as the case
may require, who shall act under the said agree-
ment with the same force and effect os if he or
they had been specifically named therein: and
unless otherwise provided in the agreement the
arbitration shall be by a single arbitrator.

§6. Application Heard as Motion

Any application to the court hereunder shall
be made and heard in the manner provided by
law for the making and hearing of motions, ex-
cept as otherwise herein expressly provided.

§7. Witnesses Before Arbitrators; Fees;
Compelling Attendance

The arbitrators selected either as prescribed in
this title or otherwise, or a majority of them,
may summon in writing any person to attend
before them or any of them as a witness and in a
proper case to bring with him or them any book,
record, document, ot paper which may be deem-
ed material as evidence in the case. The fees for
such attendance shall be the same as the fees of
witnesses before masters of the United States
courts. Said summons shall issue in the name




of the arbitrator or arbitrators, or a majority
of them, and shall be signed by the arbitrators,
or a majority of them, and shall be directed
to the said person and shall be served in the
same manner as subpoenas to appear and testify
before the court; if any person or persons so
summoned to testify shall refuse or neglect to
obey said summons, upon petition the United
States court in and for the district in which such
arbitrators, or a majority of them, are sitting
may compel the attendance of such person or
persons before said arbitrator or arbitrators, or
punish said person or persons for contempt in
the same manner provided .on February 12,
1925, for securing the attendance of witnesses or
their punishment for neglect or refusal to attend
in the courts of the United States.

§8. Proceedings Begun by Libel in Admiralty
and Seizure of Vessel or Property

If the basis of jurisdiction be a cause of action
otherwise justiciable in admiralty, then, notwith-
standing anything herein to the contrary the par-
ty ciaiming to be aggrievgd may begin his pro-
ceeding hereunder by libel and seizure of the
vessel or other property of the other party
according to the usual course of admiralty pro-
ceedings, and the court shall then have jurisdic-
tion to direct the parties to proceed with the ar-
bitration and shall retain jurisdiction to enter its
decree upon the award.

§9. Award of Arbitrators; Confirmation;
Jurisdiction; Procedure

If the parties in their agreement have agreed
that a judgment of the court shall be entered
upon the award made pursuant to the arbitra-
tion, and shall specify the court, then at any
time within one year after the award is made
any party to the arbitration may apply to the
court so specified for an order confirming the
award, and thercupon the court must grant such
an order unless the award is vacated, modified,
or corrected as prescribed in sections 10 and 11 of
this title. If no court is specified in the agreement
of the parties, then such application may be made
to the United States court in and for the district
within which such award was made. Notice of the
application shall be served upon the adverse par-
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ty, and thereupon the court shall have jurisdic-
tion of such party as though he had appeared
generally in the proceeding. If the adverse party
is a resident of the district within which the
award was made, such service shall be made
upon the adverse party or his attorney as
prescribed by law for service of notice of motion
in an action in the same court. If the adverse
party shall be a nonresident, then the notice of
the application shall be served by the marshal of
any district within which the adverse party may
be found in like manner as other process of the
court.

§10. Same; Vacation: Grounds; Rehearing

In either of the following cases the United
States court in and for the district wherein the
award was made may make an order vacating
the award upon the application of any party to
ihe arbitration—

(a) Where the award was procured by corrup-
tion, fraud, or undue means.

(b) Where there was evident partiality or cor-
ruption in the arbitrators, or either of them.

(c) Where the arbitrators were guilty of mis-
conduct in refusing to postpone the hearing.
upon sufficient cause shown, or in refusing to
hear evidence pertinent and material to the con-
troversy; or of any other misbehavior by which
the rights of any party have been prejudiced.

(d) Where the arbitrators exceeded their
powers, or so imperfectly executed them that a
mutual, final, and definite award upon the sub-
ject matter submitted was not made.

(¢) Where an award is vacated and the time
within which the agreement required the award
to be made has not expired the court may, in its
discretion. direct a rehearing by the arbitrators.

§11. Same: Modification or Correction;
Groands; Order

In either of the following cases the United
States court in and for the district wherein the
award was made may make an order modifying
or correcting the award upon the application of
any party to the arbitration—




(a) Where there was an evident material mis-
calculation of figures or an evident material mis-
take in the description of any person, thing, or
property referred to in the award.

(b) Where the arbitrators have awarded upon
a matter not submitted to them, unless it is a
matter not affecting the merits of the decision
upon the matter submitted.

(c) Where the award is imperfect in matter of
form not affecting the merits of the controversy.

The order may modify and correct the award,
so as to effect the intent thereof and promote
justice between the parties.

§12. Notice of Motions to Vacate or Modily;
Service; Stay of Proceedings

Notice of a motion to vacate, modify, or cor-
rect an award must be served upon the adverse
party or his attorney within three months after
the award is filed or delivered. If the adverse
party is a resident of the district within which
the award was made, such service shall be made
upon the adverse party or his attorney as
prescribed by law for service of notice of motion
in an action in the same court. If the adverse
party shall be a nonresident then the notice of
the application shall be served by the marshal of
any district within which the adverse party may
be found in like manner as other process of the
court. For the purposes of the motion any judge
who might make an order to stay the pro-
ceedings in an action brought in the same court
may make an order, to be served with the notice
of motion, staying the proceedings of the
adverse party to enforce the award.

§13. Papers Filed with Order on Motions;
Judgment; Docketing: Force and Effect;
Enforcement

The party moving for an order confirming,
modifying, or correcting an award shall, at the
time such order is filed with the clerk for the en-
try of judgment thereon, also file the following
papers with the clerk:

(a) The agreement; the selection or appoint-
ment, if any, of an additional arbitrator or um-
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pire; and each written extension of the time, if
any, within which to make the award.

(b) The award.

(c) Each notice, affidavit, or other paper used
upon an application to confirm, modify, or cor-
rect the award, and a copy of cach order of the
court upon such an application.

The judgment shall be docketed as if it was
rendered in an action.

The judgment so entered shall have the same
force and effect, in all respects, as, and be sub-
ject to ail the provisions of law relating to, a
judgment in an action; and it may be enforced
as if it had been rendered in an action in the
court in which it is entered.

§14. Contracts Not Affected

This title shall not apply to contracts made
prior to January 1, 1926.

CHAPTER 2.—-CONVENTION ON THE
RECOGNITION AND ENFORCEMENT OF
FOREIGN ARBITRAL AWARDS

§201. Enforcement of Convention

The Convention on the Recognition and En-
forcement of Foreign Arbitral Awards of June
10, 1958, shall be enforced in United States
courts in accordance with this chapter.

§202. Agreement or Award Falling Under the
Convention

An arbitration agreement or arbitral award
arising out of a legal relationship, whether con-
tractual or not, which is considered as commer-
cial, including a transaction, contract, or agree-
ment described in section 2 of this title, falls
under the Convention. An agreement or award
arising out of such a relationship which is entire-
ly between ritizens of the United States shall be
deemed not to fall under the Convention unless
that relationship involves property located
abroad, envisages performance or enforccment
abroad, or has some other reasonabie relation
with one or more foreign states. For the purpose
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of this section a corporation is a citizen of the
United States if it is incorporated or has its prin-
cipal place of business in the United States.

§203. Jurisdiction; Amount in Controversy

An action or proceeding falling under the
Convention shall be deemed to arise under the
laws and treaties of the United States. The

-district courts of the United States (including the

courts enumerated in section 460 of titie 28)
shall have original jurisdiction over such an ac-
tion or proceeding, regardiess of the amount in
controversy.

§204. Venue

An action or proceeding over which the
district courts have jurisdiction pursuant to sec-
tion 203 of this title may be brought in any such
court in which save for the arbitration agree-
ment an action or proceeding with respect to the
controversy between the parties could be
brought, or in such court for the district and
division which embraces the place designated in
the agreement as the place of arbitration if such
place is within the United States.

§205. Removal of Cases from State Courts

Where the subject matter of an action or pro-
ceeding pending in a State court relates to an ar-
bitration agreement or award falling under the
Convention, the defendant or the defendants
may, at any time before the trial thereof,
remove such action or proceeding to the district
court of the United States for the district and
division embracing the place where the action or
proceeding is pending. The procedure for
removal of causes otherwise provided by law
shall apply, except that the ground for removal
provided in this section need not appear on the
face of the complaint but may be shown in the
petition for removal. For the purposes of
Chapter | of this title any action or proceeding
removed under this section shall be deemed (o
have been brought in the district court to which
it is removed.

§206. Order to Compel Arbitration;
Appointment of Arbitrators

A court having jurisdiction under this chapter
may direct that arbitration be held in accordance
with the agreement at any place therein provided
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for, whether that place is within or without the
United States. Such court may also appoint ar-
bitrators in accordance with the provisions of
the agreement.

§207. Award of Arbitrators; Confirmation:
Jurisdiction; Proceeding

Within three years after an arbitral award fall-
ing under the Convention is made, any party to
the arbitration may apply to any court having
jurisdiction under this chapter for an order con-
firming the award as against any other party to
the arbitration. The court shail confirm the
award unless it finds one of the grounds for
refusal or deferral of recognition or enforcement
of the award specified in the said Convention.

§208. Chapter 1; Residusl Application

Chapter 1 applies to actions and proceedings
brought under this chapter to the extent that
chapter is not in conflict with this chapter or the
Convention as ratified by the United States.




Appendix C

Modern Arbitration Statutes
in the United States

United States Arbitration Act, 9 USC, § 1 ef seq.

! Alaska Stat., § 09.43.010 ef seq.*

| Arizona Rev. Stat., § 12-1501 et seq.®

Arkansas Stat. Ann., § 34-511 er seq.*

California Code Civ. Proc., § 1280 et seq.
Colorado Rev. Stat., § 13-22-201 et seq.*
Connecticut Gen. Stat. Ann., § 52-408 et seq.
Delaware Code Ann., Title 10, § 5701 er seq.*
District of Columbia Code, Title 16, § 164301 er seq.*
Florida Stat. Ann., § 682.01 er seq.

Georgia Code, § 9-9-80 er seq. t

Hawaii Rev. Stat., § 658-1 ef seq.®

Idaho Code, § 7-901 er seq.*

lllinois Rev. Stat., Chapter 10, § 101 er seq.*
Indiana Code Ann., § 34-4-2-1 ef seq.*

Iowa Code, § 679A.1 et seq.*

Kansas Stat., § 540! et seq.®

Kentucky Rev. Stat., § 417.045 et seq.®

Louisiana Rev. Stat., § 9:420] ¢r seq.*

Maine Rev. Stat. Ann., Title 14, § 5927 et seq.*
Maryland Cts. & Jud. Proc. Code Ann., § 3-201 ef seq.*
Massachusetts Ann. Laws, Chapter 251, § 1 er seq.*
Michigan Comp. Laws, § 600.5001 ef seq.
Minnesota Stat. Ann., § 572.08 ef seq.*

Mississippi Code Ann., § 11-15-1 er seq.**
Missouri Ann. Stat., § 435.350 ef seq.*

Rev. Montana Code Ann., § 27-5-111 ef seq.*
Nebraska Rev. Stat., § 25-2601 er seq.®

Nevada Rev. Stat., § 38.015 er seq.*

New Hampshire Rev. Stat. Ann., § 542:1 er seq.*
New Jersey Stat. Ann., § 2A:24-1 e seq.

New Mexico Stat. Ann., § 44-7-1 ef seq.*

New York Civ. Prac. Law, § 7501 ef seq.

North Carolina Gen. Stat., § 1-567.1 er seq.*
North Dakota Cent. Code, § 32-29.2-01 er seq.*
Ohio Rev. Code Ann., § 2711.01 et seq.

Oklahoma Stat. Ann., Title 15, § 801 ef seq.*
Oregon Rev. Stat., § 33.210 er seq.

Pennsyivania Stat. Ann., Title 42, § 730! er seq.*
Puerto Rico Laws Ann., Title 32, § 3201 er seq.
Rhode Island Gen. Laws, § 10-3-1 et seq.

South Carolina Code, § 15-48-10 et seq.*

South Dakota Codified Laws Ann., § 21-25A-1 ef seq.*
Tennessee Code Ann., § 29-5-302 et seq.*

Texas Rev. Civ. Stat. Ann., Title 10, Artide 224 er seq.*
Utah Code Ann., § 78-31a-1 er seq.

Vermont Stat. Ann., Title 12, § 5651 er seq.*
Virginia Code Ann., § 8.01-577 et seq.*
Washington Rev. Code Ann., § 7.04.010 er seq.
Wisconsin Stat. Ann., § 788.01 ef seq.

Wyoming Stat., § 1-36-101 er seq.®

Modern statutes are those enforcing .greements to arbitrate existing con-
troversies and any arising in the future. The other state arbitration statutes
(those of Alabama and West Virginia) apply to existing controversies only
(the Code of Alabama, § 6, and the Code of West Virginia, § 55).

* Referred to as the Uniform Acrbitration Act.

t Applicable to construction disputes only.
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Appendix D

ATLANTA (30361-3598) * INDIA JOHNSON *
1197 Peachtree Street, NE ¢ (404) 872-3022
BOSTON (02110-2409) * RICHARD M. REILLY *
230 Congress Street ® (617) 451-6600
CHARLOTTE (28226-8297) * MARK SHOLANDER
7301 Carmel Executive Park, Suite 110 ¢ (704) 541-1367
CHICAGO (60606-1212) * LAVERNE ROLLE «
205 West Wacker Drive, Suite 1100 * (312) 346-2282
CINCINNATI (45202-2809) * PHILIP S. THOMPSON ¢
441 Vine Street, Suite 3308  (513) 241-8434
CLEVELAND (44115-1632) * EARLE C. BROWN »
1127 Euclid Avenue, Suite 875 ¢ (216) 2414741
DALLAS (75240-6620) * HELMUT O. WOLFF »
Two Galleria Tower, Suite 1440 ¢ (214) 702-8222
DENVER (80203-4318) * MARK APPEL »
1775 Sherman Street, Suite 1717 @ (303) 831-0823
GARDEN CITY, NY (11530-4789) » MARK A. RESNICK ¢
585 Stewart Avenue, Suite 302 ¢ (516) 222-1660
HARTFORD (86106-1943) * KAREN M. JALKUT »
Two Hartford Square West * (203) 278-5000
HONOLULU (96813-4728) * KEITH W. HUNTER »
810 Richards Street, Suite 641 * (808) $31-0541
HOUSTON (77002-4891) * THERESE TILLEY *
One Allen Center, Suite 1000 o (713) 739-1302
KANSAS CITY, MO (64106-2110) * LORI A. MADDEN ¢
1101 Walnut Street, Suite 903 ¢ (816) 221-6401
LOS ANGELES (90020-0994) * JERROLD L. MURASE
443 Shatto Place * (213) 383-6516
MIAMI (33129-2092) * RENE GRAFALS *
2250 SW 3rd Avenue * (305) 854-1616
MINNEAPOLIS (55402-2975) * JAMES R. DEYE ¢
514 Nicoliet Mall, Suite 670 * (612) 332-6545
NASHVILLE (37219-2412) * TONY DALTON ¢
162 Fourth Avenue North, Suite 103 e (615) 256-5857
NEW JERSEY (SOMERSET 08873-4002) « RICHARD NAIMARK *
265 Davidson Avenue, Suite 140 * (201) 560-9560
NEW ORLEANS (70130-6101) « ANN PETERSON *
650 Poydras Street, Suite 2035 ¢ (504) 522-8781
NEW YORK (10020-1203) * CAROLYN M. PENNA ¢
140 West 51st Street ¢ (212) 484-4000
PHILADELPHIA (191024121) * ARTHUR R. MEHR ¢
230 South Broad Street ® (215) 732-5260
PHOENIX (85012-2803) « DEBORAH A. KRELL *
3033 North Central Avenue, Suite 608 » (602) 234-0950
PITTSBURGH (15222-1207) * JOHN F. SCHANO °
Four Gateway Center, Room 221 ¢ (412} 261-3617
ST. LOUIS (63101-1643) « NEIL MOLDENHAUER ¢
One Mercantile Center, Suite 2512 » (314) 621-7175
SAN DIEGO (92101-5278) * DENNIS SHARP ¢
525 C Street, Suite 400 ¢ (619) 239-3051
SAN FRANCISCO (94108-3792) « CHARLES A. COCPER ¢
445 Bush Street * (415) 981-3901
SAN JOSE (95110-1009) * WALTER A. MERLINO ¢
50 Airport Parkway, Suite 64 ¢ (408) 293-7993
SAN JUAN (00918-3628) * JACINTO A. JIMENEZ-CARLO *
Esquire Building, Suite 800 * (809) 764-8515
SEATTLE (98104-1455) * NEAL M. BLACKER ¢
811 First Avenue, Suite 200 ¢ (206) 622-6435
SOUTHFIELD, M1 (48034-7405) * MARY A. BEDIKIAN ¢
Ten Oak Hollow, Suite 170 & (313) 352.5500
SYRACUSE (13202-1838) * DEBORAH A. BROWN ¢
State Tower Building, Room 720 ® (315) 472-5483
WASHINGTON, DC (20036-3169) * GARYLEE COX ¢
1730 Rhode Island Avenue, NW, Suite 509 ¢ (202) 296-8510
WHITE PLAINS, NY (10601-4485) « MARION J. ZINMAN ¢
34 South Broadway * (914) 946-1119
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Appendix E

The following questionnaire concerning arbitration has been
developed jointly with the American Arbitration Association (AAA)
in support of research being conducted to ascertain the degree of
support for arbitration held by the owners, contractors, and
architects/engineers who have used the process.

1. How many times have you participated in a construction
arbitration as:

a. the respondent?

Were these administered by the AAA? Yes No

b. the claimant?

Were these administered by the AAA? Yes _ No

2. Vas a provision for arbitration provided 1in the contract
documents? Yes No

3. Were you represented by an attorney? Yes _  No

4. How were the arbitrators selected or appointed?

5. Is the method by which the AAA describes the qualifications
of potential arbitrators satisfactory?

Yes No

Comments:

6. Have you or your attorney ever participated in a preliminary
hearing before the panel of arbitrators? Yes _ ~_ No

if yes, was 1t helpful? Yes - No

Comments:
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7. Should specific time schedules or rules be imposed on the
arbitration procedures to promptly resolve disputes?

1 Yes __ = No __
‘ Comments:
{
8. Should arbitration proceedings be continuous (consecutive
h days>?
{ Yes No

Even 1f presentation time is limited to meet schedule?

Yes No

) 9. a. Should the arbitration rules provide that the decision of
the arbitrators is final, binding, and conclusive except in cases
of fraud, arbitrariness, and capriciousness of the arbitrators?

* Yes ____  No

’ b. Or, should the arbitration rules provide for a broader
scope of appeal? Yes Ne -
Comments: ‘
10. Has the fee structure of the AAA influenced your decision to

pursue arbitration?
Yes - affirmatively

Yes - negatively

: No _
11. Value of contract, including change orders: e
12. a. Level of award requested: e

b. Level of actual award:

13. Would punitive damages ha’e been sought 1if the case had gone
to trial? Yes No
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14. Has 1t been your experience that arbitrators unjustly render

a compromise decision? Yes ¥o

Comments:

15. Should the arbitration rules provide that arbitrators are
permitted to award attorney’'s fees? Yes _ No

16. Please rank each factor with the descripticn which best
characterizes your overall experlence with the arbit-ation
process.

Excellent - 5; Good - 4; Fair - 3; Poor - 2; Very Poor - 1

a. GSpeed

1. Time in which the case was first scheduled for hearing

ii. Speed of actual hearing

i11. Speed of arbitrators’ decision

b. ____  As an economic means of resolving disputes
c. _ Qualifications of arbitrators
d. Fairness of decision

17. How long did it take from the filing for arbitration until
the final award?

18. If there was an abnormal delay in the arbitration
proceedings, was 1t primarily due to:

a. arbitrators Yes __ = No __

b. attorneys Yes No

¢. claimant or respondent Yes =~ No ___

d. collateral litigation Yes No

e. type of problem being arbitrated Yes No
f. administrative problems Yes ___ = No _

88




_ v — T Y —————

19. Should the arbitration rules require discovery prior to the
arbitration hearing? Yes No
20. Should the arbitration rules give the arbitrators the

specific power to impose sanctions for failure to comply with the
arbitration rules with respect to arbitration matters?

{ Yes No
21. Should arbitrators be required to write findings of fact?
Yes _ No
2e. In your opinion, what is the major advantage of arbitrat.~-n
* as a means to resolve disputes?

23. In your opinion, what is the major disadvantage of
arbitration as a means to resolve disputes?

24. Would you use arbitration again? Yes No

If no, why not?

25. Have you ever recommended arbitration to others?
Yes _ No _
Comments:
{
26. Are there any other general comments you wish to make?




